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BEFORE THE
SURFACE TRANSPORTATION BOARD

)
Fortress Investment Group LLC, ef al,—Control -- )
Florida East Coast Railway, LLC ) Finance Docket No. 35031
)
A APPLICATION BY FORTRESS INVESTMENT GROUP LLC, ET AL.

FOR APPROVAL OF ACQUISITION OF CONTROL OF
FLORIDA EAST COAST RAILWAY, LLC

Pursuant to 49 U.S C. §§ 11323 erseq and 49 C F R §§ 1180.2(c) and 1180.4(c),
Fortress Investment Group LLC, on behalf of certain private equity funds managed by 1t and its
affiliates (“Fortress™); Iron Horsc Acquisiion Holding LLC (*Iron Horse™), a Delaware liimited
liability company and affiliate of Fortress; NEWCO, a Delaware limited liability company and
affiliatc of Fortress; RaillAmerica, Inc. (“RaillAmerica™) and Florida East Coast Industries, Inc.
("FECI") and its wholly-owned subsidiary, Flonda East Coast Railway, LLC (“FECR")
(collectively. the *'Applicants™), submit this application for approval by the Surface
Transportation Board (“Board™) of the acquisition of control of FECR by NEWCO (and,
indirectly, by Fortress ).

BACKGROUND
This section provides a briel overview of the Applicants and the proposed transaction

1. Fortress, RailAmerica, Iron Horse and NEWCO

Fortress, through 1ts management of certain private equity funds. controls RailAmenca
and (indircctly) RailAmerica’s rail carner subsidiaries. Fortress acquired control of RailAmenca
mn Fcbruary 2007, pursuant to a Verified Noticc of Exemption filed with the Board in Finance
Docket No 34972, Fortress Investment Group LLC, et al. — Control Exemption — Rail America,

Inc, et al, (see Decision served Dec. 22, 2006).
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RailAmecrica 1s a short-line and regional rail service provider that currently owns and
operates, through its freight railroad subsidianies, approximatcly 7,800 miles of rail lines in the
United States and Canada RailAmerica’s 30 United States freight railroad subsidianies opcerate
41 railroads in thc United States. RailAmenca also opcrates four raillroads m Canada through
three Canadian subsidianies. (RailAmenca’s 30 U.S. freight railroad subsidiarics are referred to

collectively herein as the “RailAmcrica Railroads.”™) Onc of the RailAmenca Railroads, the

Central Orcgon & Pacific Railroad, Inc (*CORP™), is a Class Il carner. The other RmilAmerica
Railroads, all of which are¢ Class Il carrers, include

Alabama & Gulf Coast Raillway [..L. C. (“AGR"™)

Arizona & Califorma Railroad Company (“ARZC")

Bauxite & Northern Railway Company (“BXN")

California Northern Railroad Company (“"CFNR™)

Cascadc and Columbia River Railroad Company (“CSCD™)

The Central Ratlroad Company of Indiana (“*CIND™)

Central Railroad Company of Indianapolis (“CERA"™)

Connecticut Southern Railroad. Inc. (*CSO™)

Dallas, Garland & Northeastern Railroad, Inc (“DGNO™)

Eastcrn Alabama Raillway (“EARY™)

Huron & Eastern Railway Company, Inc. ("HESR")

Indiana & Ohio Railway Company (“*IORY™)

Indiana Southern Railroad, Inc (“ISRR™)

‘ Kiamichi Railroad L.L.C. (“KRR")
Kyle Railroad Company (“KYLE")

Massena Terminal Railroad Company (*MSTR™)

Mid-Michigan Railroad, Inc. (“MMRR")

L Missour1 & Northern Arkansas Railroad Company, Inc (“MNA™)
New England Central Railroad, Inc. (“"NECR™)
North Carolina & Virgima Railroad Company, Inc ("NCVA™)
Otter Tail Valley Railroad Company (“OTVR")
Pomt Comfort and Northern Raillway Company (“PCNR™)
Puget Sound & Pacific Railroad Company (“PSAP™)
Rockdale, Sandow & Southern Railroad Company (“RSSR™)
San Diego & Impenal Valley Railroad Company, Inc. (“SDIV”)
San Joaquin Valley Railroad Company (“SJVR")
South Carolina Central Railroad Company, Inc. (**SCRF")
Toledo. Pcona & Western Raillway Corporation (“TPW™)
Ventura County Railroad Company (*VCRR").
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RulAmerica’s Canadian freight railroads include:
Capc Breton & Central Nova Scotia (“CBNS™)
Goderich-Excter Raillway (“"GEXR"™)

Ottawa Valley Raillway (“*OVR™}
Southern Ontarnio Railway (“SOR™)

Maps depicting the lines of each of thc RailAmerica Railroads are contained in
Exhibit 1-B. Maps depicting the lincs of RallAmerica’s Canadian railroads are contained 1n
Exhibit 1-C. The opcrations of the RailAmerica Railroads arc described in detail in Appendix A

Only one RaillAmcrica Railroad, Alabama & Gull Coast Railway LLC (“AGR™), owns or
operates a rail linc in the State of Florida. AGR's hine extends south from Kimbrough, Alabama
to Pensacola, Flonnda AGR docs not serve the cast coast of Florida, nor docs it serve any point
in common with FECR

Iron Horse 1s a Dclaware limited liability company owned by certamn private equity funds
controlled by Fortress. Iron Horsc controls Iron Horse Acquisition Sub, Inc. (*Iron Horse Sub™),
a Flonda corporation creatcd for purposes of the proposed transaction NEWCO 1s a Delaware
limited liability company owned by certain private equity funds controlled by Fortress  As
described in greater detail in response to 49 C F.R. § 1180.6(a)(1) below. the proposed
transaction will be carned out through a merger of Iron Horse Sub 1nto FEC], and the subscquent
transfer of FECR's limited hability company interests to NEWCO. Upon consummation of the
proposed transaction, FECR will be a wholly-owned subsidiary of NEWCO.

2. FECI and FECR

FEC], a holding company incorporated 1n 2006, 1s cngaged 1n the real estate and raiiroad
businesses FECI’s real cstate business is conducted through certain affiliated companics known
as Flagler Development Group (“Flagler”). Flagler 1s engaged in the acquisition, entitlement,

development, management, construction, leasing, opceration and sale of real estate in Flonda.
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FECR, another affihiate of FECI, owns and opcrates a Class I1 regional railroad located

entirely within the Statc of Flonda. FECR’s main line extends for 351 miles between

Jacksonville and Miami. In addition to this mamhne track, FECR owns and operates

approximately 268 miles of branch, switching and other secondary track, and 167 miles of yard

track. FECR also operates ninc major terminal facilities along its lincs:

Bowden Yard at Jacksonville is a complete intermodal facility with modern lift-
on/hft-off equipment for loading and unloading cargo trailers and containers
between trucks and tlatcars. Jacksonwville is also FECR’s primary point of
interchange with CSX Transportation, Inc. (“CSXT") and Norfolk Southern
Railway Company (“NS™).

New Smyrna Beach 1s a destination terminal for FECR carload traffic such as
stonc products, cement, food products, paper products, newsprint and building
supplies. New Smyma 1s also the location of TECR’s primary locomotive
facility, where inspections and engine overhauls are performed.

City Point/Cocoa is a major distribution center for aggregate (crushed stone)
moving to central Florida destinations. FECR'’s facilitics at City Point/Cocoa
include a full service reload and transload facility for carload shipments. FECR's
switching yard at this location handles local train scrvice tor the surrounding area.

Fort Pierce includes a new intermodal facility (constructed in 2004) and a large
switching operation for commoditics including lumber, wall board, and roofing
products. FECR also intcrchanges traffic with South Central Florida Express
(“SCFE"), a short-linc railroad that transports primarily sugar products across the
statc of Flonda, at Fort Picrce. Fort Pierce also scrves as the distribution center
for Tropicana’s juice and pulp carload shipments moving into the Northeast.

West Palm Beach provides scrvices to an aggregate distribution facility, as well as
switching scrvice 1o the Port of Palm Beach.

Pompano Beach is a complete rcload/transload facility. The facility offers a range
of services, including boxcar unloading, storage facilities, and trucking to ponts
throughout the state of Flonda.

Fort Lauderdale handles carload traffic and provides switching service to Port
Evergladcs. The Fort Lauderdalc facility offers intermodal litt-on/lift-off
capabilities to steamship lines calling at the Port.

Hialeah Yard (located adjacent to Miami International Airport) offers complete
rail and intermodal services. It includes one of the country’s largest automobile
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unloading facilities FECR also operates a rail car repair facility and a locomotive
inspection and repair facility at Hialeah Yard.

o Mocdley Rock Yard facility (ncar Miami), which opened in 2006, handles
apgregate traffic that was previously handled at Hialeah Yard.

In connection with a haulage agreement with NS, FECR also serves an approximate |00-acre
facility owned by NS ncar Tituswville, which is currently used for automobile distribution.

A map depicting FECR’s system is contained in Exhibit 1-A. FECR’s current operations
are described 1n the Operating Plan (Minor) set forth in Exhibit 15.

The primary commoditics handled by FECR include intermodal trallers and containers,
bulk, aggregates, vehicles, food, paper and lumber. Intermodal traffic accounts for
approximately 45% of FECR's total revenucs, and carload traffic (pnmanly aggregates)
generatcs approximately 53% of total revenuces. In 2006, FECR transported approximately
212,000 carloads and 322,000 intermodal units. FECR’s revenues from freight-related
operations in 2006 werc approximately $264 million.

Through its interchange connections with both NS and CSXT al Jacksonville, FECR
offers 1ts customers interline rail service to points beyond FECR’s service territory. FECR has
also forged marketing alliances with connecting carners to offer daily cxpress intermodal service
to South Flonda from Atlanta, Chicago. Ncw York/New Jersey and Baltimore. In conjunction
with 1ts affiliate, FEC Highway Services, Inc. (“FECHS™), FECR offers drayage services
throughout the Southcast via terminals 1n Atlanta, Jacksonville, Fort Pierce, Fort Lauderdale and
Miami.

3. The Proposced Transaction

The transaction for which this Apphcation secks approval 1s the acquisition of control of

FECR by NLWCO (and, indirectly, by Fortress). Because Fortress currently controls
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RailAmecrica (and, indirectly, thc RailAmerica Railroads), the proposed transaction is subject to
prior Board approval pursuant to 49 U.S.C. § 11323(a)(5).

The proposed transaction s a “‘munor™ transaction as that term is defined in the Board’s
rcgulations at 49 C.F.R. § 1180 2(c) The transaction does not involve the control or merger of
two Class [ rallroads. FECR 1s a Class Il railroad, and the railroads currently controlled by
Fortress (through RailAmerica) consist of one Class Il ratlroad (CORP) and vanous Class III
raifroads None of the RaillAmerica Railreads connects with FECR, nor docs any RaillAmerica
Railroad serve any point that 1s also served by FECR. Accordingly, the proposed transaction
clearly will not have anticompctitive effects (see 49 C.I.R. § 1180 2(b)), and 1s properly
classified as a “*minor™ transaction under the Board’s regulations.' The Board has treated
transactions far larger than the transaction proposed here as “minor™ transactions within the
meaning of 1ts regulations. See, e g, STB Financc Docket No 34178, Dakota, Minnesota &
Eastern Railroad Corporation, et al — Control — lowa, Clicago & Eastern Railroad
Corporation, STB dccision served Scptember 19, 2002 (2002 WL 31125589 (S T.B )) (1,397
route milcs acquired); and Canadian National Railway, et al -- Control -- Wisconsin Central
Transportation Corporation, et al , STB Finance Docket No. 34000, STB decision served
May 9, 2001 (2001 WL 489993 (S.T B )) {2,464 route mulcs acquired).

SPECIFIC INFORMATION REQUIRED BY THE REGULATIONS

49 C F.R. § 1180 6 spccifics certain information that must be inctuded 1n every

applhication filed pursuant to 49 U.S C. § 11323. That information is provided below. preceded

' Indeed, as discussed in the Petition of Fortress Investment Group LLC er al to Revoke Class
Exemptions filed herewith, the proposcd transaction would quahfy for exemption pursuant to the
class exemptions for acquisition for continuance 1n control of a non-connecting carrier (49

C.F.R § 1180.2(d)(2)) with rcspect to the acquisition of control of FECR through the purchase
of FECI’s shares, and for a transaction within a corporate family (49 C F R. § 1180.2(d)(3)) with
respect to the subsequent transfer of FECR’s limited liability company interests to NEWCO.
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by the sub-section of the Board’s regulations to which it is responsive  Each regulatory
requircment is set forth verbatim in bold rtalics.

1180.6(a)(1) A description of the praposed transaction, including appropriate references to
any supporting exhibits and statements contained in the application and discussing the
Jollowing:

1180.6(a)(1)(i). A brief summary of the proposed transaction, the name of applicants,

their business address, telephone number, and the name of the counsel
to whom questions regarding the transaction can be addressed.

The business address and telephone number for Fortress, Iron Horsc and NEWCO is
1345 Avenuc of the Amcricas, 46th Floor, New York, New York 10105, Attn. David N. Brooks,
Phone' (212) 479-5300. The business address and tclephone number for RaillAmerica 1s
5300 Broken Sound Boulevard N.W , 2™ Floor. Boca Raton, FL 33487, Attn- Scott Williams,
Phone. (561) 994-6015. The business address and tclcphone number for FEClI is 10151
Deerwood Park Boulevard, Building 100, Suite 360, Jacksonville, Flonda 32256, Attn: Heidi )
Eddins, Phone: (904) 996-2812 and the business address for FECR 1s 7411 Fullerion Street,
Suite 300, Jacksonville, Flonda 32256

Counsel 10 whom questions concerning the transaction can be addressed are: Terence M.,
Hynes, Sidley Austin LLP, 1501 K Street, N W., Washington, DC 20005, (202) 736-8198, and
Heidi J. Eddins, 10151 Deerwood Park Boulevard, Building 100, Sutte 360, Jacksonville,
Florida 32256, (904) 996-2812

The proposed transaction involves the acquisition of FECI (and, as a result. FECR) by
Fortress, As described 1n the Agreement and Plan of Merger attached hercto as Exhibit 2, the
transaction will be carried out through a merger of Iron Horse Sub into FECL. Upon
consummation of the merger, FECI will become a wholly-owned subsidiary of Iron Horse and an
affihate of Fortress. FECI will be a privately held company and 1ts common stock will no longer

be publicly traded Shareholders of FECI will recerve cash consideration of $62.50 for cach
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outstanding share of FECI’s common stock, and a special dividend of $21.50 per share to be paid
by FECI prior to the merger. The total value of the transaction. including the refinancing of
cxisting FECI debt and the special dividend. 1s approximately $3.5 billion. The closing of the
proposed transaction is subject to a number of conditions precedent, including receipt of certain
regulatory approvals, an affimative votce of the holders of a majornity of the outstanding shares of
FECI and other customary conditions.

Immediately upon consummation of the merger, all of the limited hability company
interests of FECR will be placed into an independent voting trust pending approval of the
proposcd transaction by the Board.? On or after the cffective date of a final order of the Board
authonzing the proposed transaction, the voting trust will be terminated, FECR’s intcrests will be
transferred to NEWCO, and FECR will become a wholly-owncd subsidiary of NEWCO (and
controlled indircctly by Fortress). The shares of FECHS, which provides drayage and ancillary
services in conjunction with FECR rail service, will also be transferred by FECI to NEWCO, and
FECHS will become a wholly-ownced subsidiary of NEWCO. Applicants may allocate other
asscts to NEWCO or FECI to align all of FEC1’s current transportation-related activitics within
NEWCO and rcal cstate business within FECI following the transachion.

Figure 1 depicts the structure of the proposcd transaction described above.

? Pursuant to 49 C.F.R. § 1013.3, Applicants will submat their proposcd Voting Trust Agreement
to thc Board for review prior to consummating the merger.
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Figure 1
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1180.6(a)(1)(ii). The proposed time schedule for consummation of the proposed

transaction.

The partics contemplate that the conditions precedent to closing of the merger transaction
will be sausficd, and that the merger of Iron Horse Sub into FECI will be consummated, during
the 3rd Quarter of 2007, It this Application has not been approved by the Board as of the date
when al] other conditions precedent 10 closing of the merger transaction have been satisfied, all
of the limited hability company interests of FECR will be placed 1nto an independent voting trust
pending approval of the proposed transaction by the Board. in order to avoid unlawful control of

FECR 1n violation of 49 U.S.C. § 11323
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1180.6(a)(1)(iii). The purpose sought to be accomplished by the proposed transaction,
e.g., operating economies, eliminating excess facilities, improving
service, or improving the financial viability of the applicants.

The proposed acquisition of FECI will further the investment objectives of Fortress
FECI’s lines of busincss - rail transportation and rcal cstatc development — are in sectors 1n
which the private equity funds managed by Fortress are actively engaged. Fortress-managed
tunds have substantial existing investments in both commercial and residential real estate
Likewise, through 1ts recent acquisitions of RailAmerica and Interpoo! (a major owner/lessor of
intermodal containers and chassis), Fortress has beccomc 4 substantial investor in surtace
transportation

The proposed transaction will also further the public mterest in megting significant
transportation needs within the meaning of 49 US.C. § 11324(d). The transaction will promote
the efficiency of both FECR and RailAmenica, and will enhance their ability to meet the nceds of
shippers

Ownership of FECR by Fortress, a global alternative asset manager with more than
$35 billion of capital under management, is expected to cnable FECR to obtain capital at a lower
cost than it can today. This, in turn, will cnhance FECR’s financial capability to make prudent
capital investments 1n response to futurc growth 1n demand for rail services. Access to
affordable sources of capital 1s particularly important to FECR 1n view of the continuing,
explosive growth ot Flonda’s cconomy and population In addition, under common ownership,
FECR and RailAmenica will benefit {rom Fortress' greater purchasing power m acquiring
locomotives, rolling stock, track maintenance equipment and vchicles, rail and other matenals
and supplics. msurance and fucl.

While FECR and the RailAmerica Railroads serve entircly scparate geographic

ternitories, the proposed transaction neveriheless presents opportunities to enhance the efficiency

10
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of both FECR and the RailAmerica Railroads. In 2006, FECR's operating ratio was 70.6%,
making 1t onc of the most cfficient railroads 1n the United States. A signmificant reason for
FECR’s performance 15 its focus on assct utilization and, in particular, implementation of
operating stratcgics that optimize locomotive turns, increase average train speed, reduce dwell
uime and produce reliable scheduled train scrvice  Applicants will scek opportunities to
implement FECR's “best practices™ on the RailAmerica Railroads, and will likewisc cxplore the
possibility of further improving FECR’s operations by adopting “best practices™ currently
employed by RailAmerica. This will contribute to greater efficicncy in the operations of all of
the rail carriers in the Fortress family. Applicants do not plan to make substantial changes 1n
FECR's day-to-day operations, nor do they plan to abandon or discontinue scrvice on any of
FECR’s lines or to chiminate any cxisting rail facilitics in connection with the proposed
transaction

1180.6(a)(1)(iv). The nature and amount of any new securities or other financial
arrangements.

The consideration for the acquisition of FECI's shares will be paid in cash. No new
railroad secuntics will be issued, nor will FECR or RailAmerica assume any additional debt 1n
connection with the proposed transaction (although FECR may guarantee debt obhigations
incurred by its parent) Iron Horse and NEWCO will incur certain debt obligations in conncction

with the overall acquisition of FECI by Fortress.

11
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1180.6(a)(2) A detailed discussion of the public interest justifications in support of the
application, indicating how the proposed transaction is consistent with the public interest, with
particular regard to the relevant statutory criteria, including:

1180.6(a)(2)(i). The effect of the transaction on inter- and intramodal competition,
including a description of the relevant markets (see § 1180.7). Include a
discussion of whether, as a result of the transaction, there is likely to be
any lessening of competition, creation of a monopoly, or restraint of
trade in any freight surface transportation in any region of the United
States,

Competitive Impact of the Proposed Transaction. The proposed transaction docs not
involve the merger or control of iwo or more Class | railroads. Accordingly, the Board’s
analysts 1n this proceeding is governed by 49 U.S.C. § 11324(d) Under Section 11324(d), the
Board must approve the transaction unless 1t finds both that (1) the transaction is likely to result
in a substantial lessening of competition, creation of a monopoly, or restraint of tradc n freight
surface transportation 1n any region of the Umited States, and (2) the anticompetitive effects of
the transaction outweigh the public interest in mecting significant transportation nceds. As the
Board recently held in a proceeding governed by Section 11324(d), 1t “must grant the application
unless there will be adverse compcetitive impacts that arc both 'hkely’ and ‘substantial.””
Finance Docket No. 34783, The Indiana Rail Road Company — Acquisition — Soo Line Railroad
Company, Decision No. 4, dated Apnl 6, 2006, at 4. Moreover, “cven 1if there will be hikely and
substantial anticompetitive impacts, we may not disapprove the Transaction unless the
anticompeutive impacts outweigh the benefits and cannot be mitigated through conditions.™ Id

(citations omitted) *

' See also, e.g., Finance Docket No. 34342, Kansas Cuty Southern —Control —The Kansas City
Southern Ry. Co . Gateway Eastern Ry Co ., and the Texas Mexican Ry. Co., dccision issued
Nov. 23, 2004 (2004 WL 2700648. at *10 (S.T.B.)), Finance Docket No. 34424, Canadian
Nauional Ry. Co and Grand Trunk Corp — Control — Duluth, Missabe and Iron Range Ry Co,
Bessemer and Lake Enie Railroad Co., and the Pittsburgh and Conneaut Dock Co , decision
1issucd Apnl 9, 2004 (2004 WL 761305, at *9 (S.T.B.)), Canadian National Ry. Co., Grand
Trunk Corp , and WC Merger Sub, Inc — Control — Wisconsin Central Transportation Corp , et

12
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As demonstrated below, there will be no lessening of competition, creation of a
monopoly, or restraint of trade 1n freight surtace transportation in any region of the United States
as a result of the transaction Indeed, the proposed transaction will have no adverse competitive
effects. Thus, under § 11324(d) and the Board’s intcrpretation of the statute, approval of the
proposed transaction 15 not only warranted. but required.

Becausc the proposed transaction 1s a “minor” transaction under the Board’s regulations,
the detailed market impact analysis prescnbed by 49 C.F.R. § 1180 7 1s not required 1n the
instant case. Neverthcless, following is a discussion of the terntories served by FECR and the
RailAmerica Railroads, and the competitive impact of Fortress® acquisition of FECR in the
market served by FECR.

FECR and the RailAmerica Railroads do not compete in the same markets — indecd, they
operate 1n cntirely separatc geographic territories FECR and the RailAmenica Railroads do not

scrve any common points or rall corndors. No shipper will experience a reduction in the number

ot ra1ll competitive options available to 1t as a result of the proposed transaction, Thus. the

transaction clearly will not result 1n a substantial lesscning of competition (much less creation of
a monopoly or restraint of trade) in freight surface transportation 1n any region of the United
States.

FECR operates exclusively along the cast coast of Flonida, with a main line corridor
cxtending between Jacksonville and Miami. A substantial majority of FECR's traffic is “local”
to that comndor — during 2006, approximatcly 61% of FECR’s freight revenues were attributable

to traffic that both originated and tcrminated on FECR’s system. Because FECR 1s the only

al., 5 S.T B. 890, 899 (2001)

13
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railroad that can provide scrvice to points along most of the east coast of Florida, it 1s the only
carricr that can handle this local traffic.

Morcovecr, the vast majority of FECR’s traffic consists of commodities that have been
cxempted from regulation by the ICC/STB  Intermodal traffic accounted for 45 percent of
FECR’s total revenucs 1n 2006  Intermodal shipments were exempted from regulation in
Improvement of TOFC/COIC Regulanion, 364 1.C.C 731, 734 (1981), aff'd in relevant part sub
nom American Trucking Assn v. ICC,656 F2d 1115 (5™ Cir. 1981). based upon the ICC’s
dctcrmination that transportation ol intermodal traffic is “*highly competitive.” and that “vigorous
competition” exists “between TOFC/COFC and motor camer service.” Subscquent decisions of
the ICC and the Board have contirmed the highly competitive nature of intermodal
transportation. See, ¢ g. Docket No. 42092, WTL Rail Corporation Petition for Declaratory
Order and Interim Rehief. Decision 1ssued Feb. 15, 2006 (2006 WL 392132 (S.T.B.), at *5); ICC
Docket No. 40774, American Rail Heritage, Lid. d/b/a Crab Orchard & Egyptian Railroad,
Transportation Concepts, Inc , and The Grafion & Upton R.R Co. v. CSX Transportation, Inc,
Dccision served June 16, 1995 (1995 WL 358842 (I.C.C.)), at *4 ("The [intermodal] exemption
has been in effect since 1981, and the national transportation system, insofar as it involves
intermodal transportation, has not only survived but flourished")

FECR carload traffic, which accounted for 53 percent of total revenues in 2006, likewise
consists primanly of exempt commodities As Tablc 2 shows, aggregates (crushed stone) traffic
accountcd for more than half of FECR's carload revenucs and volumes in 2006. Collectively,
aggregates. automotive shipments, building products and food products accounted for 88 percent

of carload revenues, and 90 percent of carload volumes, 1n that ycar.
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Table 1
CARLOAD CATEGORIES -
Percentage of 2006 Carload Revenues and Volumes

Category Percent of 2006 Carload Percent of 2006 Carload

Revenues Volumes
Aggrepatc 55% 68%
Automotive 14% 10%
Building Products 9% 6%
Food/Kindred 8% 6%
Carload Haulage 2% 3%
Other Carload 12% 7%

Each of thosc carload commoditics has been exempted from regulation. Sce 49 C F.R
§ 1039. See also Rail General Exemption Authority — Petition of AAR To Exempt Rail
Transportation of Selected Commodity Groups, 9 1.C.C.2d 969, 973-975 (1993) (finding that
transportation of crushed or broken stone or riprap was competitive, and that data regarding
transportation market for thesc commodities showed a lack of railroad market power); Ral
General Exemption Authority — Lumber or Wood Products, 71C.C.2d 673, 677, 687 (1991)
(finding that record showed “vigorous,™ “strong,” and “cffective” competition for the
transportation of lumber and wood products). Overall, more than 90 percent of FECR's traftic 1s
compnised of exempt intermodal shipments and carload commoditics that the Board has found to
be subject to vigorous modal competition.

The RailAmerica Railroads operatc 1n 27 states' Alabama, Arizona, Arkansas, Califorma,
Colorado, Connecticut, Florida. Illinois, Indiana, Kansas, Massachusetts, Michigan, Minnesota.,
Mississipp1, Missouri, Nebraska, New Hampshirc, New York, North Carolina, Ohio, Oklahoma,
Oregon, South Carolina, Tcxas, Vermont, Virginia, and Washington. Through its Canadian
subsidiaries, RallAmecrica also provides rail service in three Canadian provinces. Only one
RailAmerica Railroad, AGR, owns or operates a rail line that extends into the Statc of Florida

AGR’s linc runs south from Kimbrough, Alabama to Pensacola. Flonda AGR does not serve
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any point in common with FECR. The locations served by cach of the other RailAmerica
Railroads, and the principal commodities handled by each of those carriers, are described 1n
detail in Appendix A. As Appendix A demonstrates, the RmlAmerica Railroads operate in
territories that arc geographically distant from that served by FECR.

The absence of any overlap in the ternitories served by FECR and the Rail America
Railroads and the inherently competitive naturc of transportation of the commodities comprising
FECR’s traffic base precludce a finding that the proposed transaction will result in any reduction
(much lcss a substantial lessening) in rail competition, or that the transaction will create or
facilitatc any abuse of market power by Applicants.

FECR handles certain types of traffic for the account of NS between Jacksonville and
Miami pursuant to haulage agreements FECR also provides haulage for the account of SCFE
between Fort Picree and Jacksonville (for interchange with CSXT or NS).' Following
consummation of the proposed transaction, thesc contractual arrangements will continue in
accordance with their terms.

Public Intcrest Benefits of the Proposed Transaction. Because the proposed
transaction will not have any adverse competitive effects, 1t is not necessary for the Board to
cvaluate the public benefits associated with the transaction. See Rio Grande Industries, Inc et
al. — Purchase and Related Trackage Rights - Soo Line Railroad Company, 6. 1.C.C. 2d 854,
890 (1990). Nevertheless, as Applicants’ response to § 1180.6(a)(1)(11) shows, the proposed
transaction will further the public interest in meeting significant transportation needs in a number
of ways. First, ownership by ortress is expected to cnable FECR to obtain capital at a lower

cost than it can today This will enhance FECR’s financial capabihity to make prudent capital

* SCFE operates over 56 miles of FECR-owncd branch line that connects with FECR at Fort
Picrce, pursuant to a trackage rights agreement that will terminate on January 1, 2025.
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investments 1n response to future growth 1n demand for rail services  Second, the proposed
transaction presents opportunitics to enhance the cfficiency of both FECR and the RallAmcerica
Railroads, by applying the “best practices™ of each in the other railroads’ operations. Third, both
FECR and RailAmcrica will be able to take advantage of Fortress’ purchasing power 1n
acquiring locomotives, rolling stock, track maintenance equipment and vehicles, rail and other

matcrials and supplics, insurance and fuel.

1180.6(a)(2)(ii). The financial consideration involved in the proposed transaction, and
any economies to be effected in operations, and any increase in traffic,
revenues, earnings available for fixed charges, and net earnings,
expected to result from the consummation of the proposed transaction.

The total consideration involved in the proposed transaction, including the refinancing of
existing FECI dcbt and the payment of a special dividend to FECI shareholders prior to the
merger, is approximately $3.5 billion.

Applicants expcct that projected population and economic growth in FECRs service
ternitory (particularly south Flonda) will produce a corresponding increase in traflic
opportunities for FECR. In particular, Applicants estimate that intermodal shipments handled by
FECR will increase by at least 3-5 pcrcent annually over the next five ycars. FECR currently
handles less than 5 percent of all COFC/TOFC compatible shipments originating or terminating
In its service termtory. By contrast, approximatcly 1.6 million truck shipments annually move
from points outside Florida to the Miami and Orlando arcas, and this truck volume is projected to
increase by 20 percent by the year 2011, To the extent that FECR can divert such traffic from
Florida’s increasingly congested highways, FECR’s intcrmodal growth rate would be higher
Applicants likewisc anticipate that FECR's aggregates traffic will grow at the rate of

approximately 3 percent annually over the next five years.
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As described above, Applicants anticipate that the proposcd transaction will create
opportunities for both FECR and the RailAmenica Railroads to achieve certain efficiencics.

1180.6(a)(2)(iii). The effect of the increase, if any, of total fixed charges resulting from
the proposed transaction.

No new railroad securities will be issued nor will FECR or the RallAmerica Railroads
assume any additional debt, 1n connection with the proposed transaction. Accordingly, there will
be no 1ncreasc 1n the fixed charges of any Applicant carrier as a result of the proposed

transaction

1180.6(a)(2)(iv). The effect of the proposed transaction upon the adequacy of
transportation service to the public, as measured by the continuation of
essential transportation services by applicants and other carriers.

As explained 1n response to §§ 1180.6(a)(1)(111) and 1180.6(a)(2)(1), the proposed
transaction presents opportunities to enhance the efficiency of both FECR and the RailAmerica
Railroads, and 1s expected to afford FECR access to capital at a lower cost. This will enhance
FECR's amlity to respond to future growth in demand for 1ts rail services. Applicants have no
plans to abandon or discontinue service on any of FECR’s lines, or to eliminate any existing rail

facilities 1n connection with the proposed transaction.

1180.6(a)(2)(v). The effect of the proposed transaction upon applicant carriers’
employees (by class or craft), the geographic points where the impact
will occur, the time frame of the impact (for at least 3 years after

consolidation), and whether any employee protection agreements have
been reached,

Applicants do not anticipate that any employeces of FECR, RailAmerica or the
RailAmerica Railroads will be adversely affccted by the proposed transaction. Any carrier
employccs who are adverscly affected by the proposed transaction will be entitled to the benefits

of a fair arrangement 1n accordance with the requircments of 49 U.S.C § 11326. New York Dock
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Ry --Control--Brooklyn Eastern District Terminal, 360 1 C.C. 60, aff"'d sub nom. New York Dock
Ry v Unmted States, 609 F.2d 83 (2d Cir. 1979). Applicants have not cntered into any employee

protcction agreements affecting their employees in connection with the proposecd transaction

1180.6(a)(2)(vi). The effect of inclusion (or lack of inclusion) in the proposed transaction
of other railroads in the territory under 49 US.C. § 11324,

Not applicable 1n this minor transaction.

1180.6(a)(3). Any other supporting or descriptive statements applicants deem material.
Not applicablc
1180.6(a)(4). An opinion of applicants’ counsel that the transaction meety the

requirements of the law and will be legally authorized and valid, if
approved by the Board. This should include specific references to any
pertinent provisions of applicants’ bylawys or charter or articles of
incorporation.

An Opinion of Counscl for Fortress, Iron Horse, Iron Horse Sub, NEWCO and
RailAmerica 1s attached as Appendix B. Under the Board's regulations (49 C F.R
§ 1180.6(1)(4)), an Opinion of Counsel for FECR, the party sought to be controlled, 1s not
required

1180.6(a)(5). A list of the State(s) in which any part of the property of each applicant
carrier is situated.

FECR’s rail lines are located entirely within the statc of Flonda.

The RailAmerica Railroads operate in the states of' Alabama, Arizona, Arkansas,
Califorma, Colorado, Connccticut, Florida, Illinois, Indiana, Kansas, Massachusetts, Michigan,
Minnesota, Mississipp1, Missouri, Nebraska, New Hampshire, New York, North Carolina, Ohio,

Oklahoma, Oregon, South Carolina, Texas, Vermont, Virginia, and Washington.

19



FORT-1 FECR-1

1180.6(a)(6). Map (Exhibit 1). Submit a general or key map indicating clearly, in
separate colors or otherwise, the line(s) of applicant carriers in their
true relations to each other, short line connections, other rail lines in the
territory, and the principal geographic points in the region traversed. If
a geographically limited transaction is proposed, a map detailing the
transaction should also be included. In addition to the map
accompanying each application, 20 unbound copies of the map shall be
filed with the Board.

See Exhibit 1. Exhibit | contuns color maps. To comply with the Board’s rules, the
maps have been placed at the back of this pleading and 20 unbound copics of the maps
accompany this filing.

1180.6(a)(7) Explanation of the Transaction

1180.6(a)(7)(i). Describe the nature of the transaction (e.g., merger, control, purchase,
trackage rights), the significant terms and conditions, and the
consideration to be paid (monetary or otherwise).

The proposed transaction involves the acquisition of FECI (and, as a result, FECR) by
Foriress. As described in the Agreement and Plan of Merger attached hereto as Exhibit 2, the
transaction will be carried out through a merger of Iron Horse Sub mto FECI. Upon
consummation of the merger, FECI will become a wholly-owned subsidiary of Iron Horse and an
affiliatc of Fortress FECI will be a privately held company and its common stock will no longer
be publicly traded Sharcholders of FECI will receive cash consideration of $62.50 for cach
outstanding shares of TECI’s common stock, and a special dividend of $21 50 per share to be
paid by FECI prior to the merger. The total value of the transaction, including the refinancing of
existing FECI debt and the special dividend, is approximately $3 5 billion.

Immediately upon consummation of the merger. all of the limited liability company
mnterests of FECR will be placed into an independent voting trust pending approval of the
proposed transaction by the Board. On or after the effective date of a final order of the Board

authorizing the proposed transaction, the voting trust will be terminated, FECR’s interests will be



FORT-1 FECR-1

transferred to NEWCO, and FECR will become a wholly-owned subsidiary of NEWCO (and
controltcd indirectly by Fortress). The shares of FEC1IS, which provides drayage and ancillary
scrvices in conjunction with FECR rail service, will also be transferred by FECI to NEWCO, and
FECHS will become a wholly-owned subsidiary of NEWCO. Applicants may allocate other
assets to NEWCO or FECI to align all of FECI’s current transportation-related activitics within
NEWCO and real estate business within FECI following the transaction.

1180.6(a)(7)(ii). Agreement (Exhibit 2). Submit a copy of any contract or other written

instrument entered into, or proposed to be entered into, pertaining to the
proposed transaction.

A copy of the Agreement and Plan of Merger By and Among Iron Horse Acquisition
Holding LLC, Iron Horse Acquisition Sub Inc. and Flonida East Coast Industries, Inc., dated as

of May 8, 2007, 1s attached hereto as Exhibat 2.

1180.6(a)(7)(iti). If a consolidation or merger is proposed indicate: (A) The name of the
company resulting from the consolidation or merger; (B) the State or
territory under the laws of which the consolidated company is to be
formed or the merged company is to file its certificate of amendment;
(C) the capitalization proposed for the resulting company; and (D) the
amount and character of the capital stock and other securities to be
issued.

As described 1n the Agreement and Plan of Merger attached hereto as Exhibit 2, the
transaction will be carried out through a merger of Iron Horse Sub into FECI. The surviving
cntity, named FECI, will be a Florida corporation. FEC]1 will be a privately held company and its

common stock will no longer be publicly traded.

1180.6(a)(7)(iv). Court order (exhibit 3). If a trustee, receiver, assignee, or personal
representative of the real party in interest is an applicant, submit a
certified copy of the order, if any, of the court having jurisdiction,
authorizing the contemplated action.

Not applicable.
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1180.6(a)(7)(v). State whether the property involved in the proposed transaction includes
all the property of the applicant carriers and, if not, describe what
property is included in the proposed transaction.

The property involved 1n the proposed control transaction includes all the property of

FECR.

1180.6(a)(7)(vi). Briefly describe the principal routes and termini of the lines involved,
the principal points of interchange on the routes, and the amount of
main-line mileage and branch line mileage involved.

As described in detail in the Operating Plan (Minor) submutted as Exhibit 15 to this
Application, FECR operatcs a main line that cxtends for 351 miles between Jacksonville and
Miami, Florida. In addition to this mainhne track, FECR owns and operates approximately 268
miles of branch, switching and other secondary track, and 167 miles of yard track. FECR
operates ninc major terminal facilities along its lines, located at Jacksonville (Bowden Yard),
New Smyrna Beach, City Point/Cocoa, Fort Picrce, West Palm Beach, Pompano Beach, Fort
Lauderdale, Hialcah and Medley Rock Yard (near Miam). (Pursuant to a haulage agreement
with NS, FECR also serves an approximate 100-acre facility owned by NS ncar Titusville, which
is currently used for automobile distnbution ) FECR 1nterchanges traffic with NS at
Jacksonville, with CSXT at Jacksonville and (infrequently) at West Palm Beach and Oleander,
and with SCFE at Fort Picrce. Through marketing alhiances with connecting carmers, FECR
participates in daily express intermodal services to South Florida from Atlanta, Chicago. New
York/New Jersey, and Baltimore. In conjunction with its affiliate, FECHS, FECR offers drayage
services throughout the Southeast, with terminals located 1n Atlanta, Jacksonville, Fort Pierce,

Fort l.auderdale and Miami

I
(3% )
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1180.6(a)(7)(vii). State whether any governmental financial assistance is involved in the
proposed transaction and, if so, the form, amount, source, and
application of such financial assistance.

There 1s no government financial assistance involved 1n the proposed transaction.

1180.6(a)(8) Environmental data (exhibit 4). Submit information and data with
respect to environmental matters prepared in accordance with 49 CFR
part 1105. In major and significant transactions, applicants shall, as
soon as possible, and no later than the filing of a notice of intent,
consult with the Board’s Section of Environmental Analysis for the
proper format of the environmental report.

No environmental data is rcquired, as the proposed transaction will not result in any
changes 1n operations cxceeding the thresholds established in 49 CFR § 1105 7(e)(4) or 49 CFR
§ 1105.7(e)(5). nor will the transaction result 1n any action that would normally require
environmental documentation. See 49 CFR §§ 1105.6(b)(4), 49 C F R. § 1105.6(c)(2). An
historic report 1s not required because the proposed transaction involves the common control of
FECR and the RailAmerica Railroads through stock ownership, which will not substantially
change the level of maintenance of rail property. As sct forth in Exhibit 15 (Operating Plan -
Minor), Apphicants do not plan to make substantial changces in FECR 's day-to-day opcrations,
nor do they plan to abandon or discontinue service on any of FECR's lines, to chiminate any
existing rail factlitics, or 1o dispose of or alter properties subject to STB jurisdiction that are 50

years old or older

1180.6(b) In a major transaction, submit the following information:
Not applicable This is a minor transaction.
1180.6(c) In a significant transaction, submit the information specified in
paragraphs (b)(3), (b)(S), (B)(6), (b)(7) and (b)(8) of this section.

Not applicable This is a minor transaction.
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1180.8(c) For minor transactions: Operating plan-minor (exhibit 15). Discuss any
significant changes in patterns or types of service as reflected by the
operating plan expected to be used after consummation of the
transaction. Where relevant, submit information related to the
Jollowing:

The Operating Plan (Minor) is attached as Exhibit No. 15.

1180.8(c)(1) Traffic level density on lines proposed for joint operations.

Applicants do not propose to opcrate any of the lines of FECR and the RailAmecrica

Railroads jointly

1180.8(c)(2) Impacts on commuter or other passenger service operated over a line
which is to be downgraded, eliminated or operated on a consolidated
basiy.

There are no commuter or passenger scrvices operated over the lines of FECR or

RailAmernica

1180.8(c)(3) Operating economies, which include but are not limited to, estimated
savings.

See responses to §§ 1180.6(a)(1)(m), 1180.6(a)(2)(1) and 1180.6(a)(2)(1v) above

1180.8(c)(3) Any anticipated discontinuances or abandonments.

Applicants have no plans to abandon any of FECR's lines, or to chminate any existing

rail facilities, 1n conncction with the proposed transaction.

1180.11(a) For applicants whose systems include operations in Canada or Mexico,
applicants must explain how cooperation with the Federal Railroad
Administration would be maintained to address potential impacts on
operations within the United States of operations or events elsewhere on
their systems,

FECR'’s system does not include any operations i Canada or Mcxico. None of the

RaillAmenica Railroads operates any lines 1n Canada or Mexico. Other rail carners owned by
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RailAmerica, including Cape Breton & Ccntral Nova Scotia, Goderich-Exeter Railway, Ottawa
Valley Railway and Southem Ontario Railway, provide rail services in Canada. However, nonc
of RailAmernica’s Canadian subsidianes opcrates any rail line in the United States. RailAmerica
is incorporated 1n the United States, and the large majority of its rail operations are conducted in
the Umited States. If the proposed transaction 1s approved, the operations of FECR and the
RailAmerica Railroads will be fully subject to Federal Railroad Admunistration jurisdiction just

as they are today.

1180.11(b) All applicants must assess whether any restrictions or preferences under
Jforeign or domestic law or policies could affect their commercial
decisions, and discuss any ownership restrictions applicable to them.

No restrictions or preferences under foreign or domestic law or policics could affect
commercial decisions of any of the Applicants, nor do therc cxist any owncership restrictions
applicable to Applicants. Although some of the rail lincs controlled by RailAmerica (and,
indircctly, by Fortress) are located in Canada, Applicants are unaware of any restriction or

prefercnce under forcign or domestic law or policies that could affeet their commercial decisions.
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CONCLUSION

For all of the foregoing rcasons, Applicants respectfully request that the Board approve,

pursuant 10 49 U.S.C. §§ 11323 ¢t seq., the transaction contemplated by this Application.

Respecifully submitted,
/

d- VIV AN
Heid:1 J. Eddins David N. Brooks
Executive Vice President, Sccretary and General Counsel
Gencral Counsel Fortress Investment Group LLC
Flornda East Coast Industrics, Inc 1345 Avenue of the Americas, 46th Floor
10151 Deerwood Park Boulevard New York, NY 10105
Building 100, Suite 360 212-479-5300
Jacksonville, FL 32256
(904) 996-2812 Scott G Williams

Senior Vice President and General Counsel
Counscl for Florida East Coast Industries, Inc  RallAmerica, Inc
and Florida East Coast Railway, LLC 5300 Broken Sound Blvd., N.W, 2nd Floor
Boca Raton, FI. 33487
(561) 994-6015

Terence M Hynes
Jeffrey S. Beriin

Richard E. Young

Sidley Austin LLP

1501 K Street, N.W
Washington, D.C. 20005
(202) 736-8000

Counsel for IFortress Investment Group LLC,
Raildmerica, Inc, Iron IHorse Acquisition

Holding LLC and NEWCO

Dated* May 22, 2007
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VERIFICATION AND SIGNATURE PAGE
(49 CFR 1180.4(c)(2)(i))

I. Randal A Nardone, being duly sworn. state that [ am Chief Opcrating Officer of
Fortress Investment Group LLC (“Fortress™) and that 1 am an oflicer duly designated 1o execute,
verily and tile this Application. 1 have knowledge of the matters contained hercin as.they pertain
to Fortress, Iron Horse Acquisition Holding LLC, Iron Horse Acquisition Sub Inc., RailAmerica,

Inc. and NEWCO, and the statements madc herein are true and correct 10 the best of my

knowledge. information and belef. /

Raffdal & Nardone
Chiet Operating Officer

Subscribed and sworn to before me

this /7 day of May 2007
Tancto AV s

Notary Public

My Commuission Expircs:

PFRANCES A. VIBERTO
Notary Public, State of New York
No. 01VI8084631
Qualified in Bronx County
Cartficate Flled in New York County
Commission Expires December 8, 2010
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CERTIFICATION
(49 CFR 1180.4(c)(2)(i))

I, David N. Brooks, being duly sworn. state that [ am General Counsel of Fortress
Investment Group L.I.C, and that 1 certify that Randal A. Nardone is authorized by Fortress

Investment Group LL.I.C to sign, verify. and file the foregoing Appligatjon.

David N Brooks
General Counsel

Subscribed and sworn to before me
this_ /¥ day of May 2007.

Guaacte 4 Yot

Notary Public

My Commuission Expires:

FRANCES A. VISERTO
Notary Public, State of Naw York
No O1 VI60846€1 ty
Gualdied in Bronx Lou
Cortificate Filed in New York (':c:ug1 o
Commission Expires Decembar 8,

DCL Yo5083v |
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VERIFICATION AND SIGNATURE PAGE
(49 CFR 1180.4(c)(2)(i})

I, John D McPherson, being duly sworn, statc that 1 am Exccutive Vice President of
Florida East Coast Industries, Inc (“FECI”) and President and Chief Operating Officer of
Florida East Coast Raillway, LLC (“FECR™), and that T am an officer duly dcsignatcd to cxccute,
verify and file this Application. I have knowledge of the matters contained herein as they pertain
to FECI and FECR, and the statcments made herein are true and correct to the best of my

knowledge, mmformation and behief

ne

Subscribed and sworn to before me
this | THday of Vay 2007.

My Commission Expircs: 3!@’4019

MARY T GRIFFIN
Notary Publc, State of Florida
My comm expires Aug 20 2010
Comm No DD 579564
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CERTIFICATION
(49 CFR 1180.4(c)(2)(1))

I, Heidi J. Eddins, being duly sworn, state that I am General Counsel and Secretary of
Flonda East Coast Industrics, Inc., and that 1 ccrtify that John D. McPherson 1s authorized by
Florida East Coast Industrics, Inc. and Florida East Cost Railway, LLC to sign, verify, and filc

: Hout 4. Gt

the foregoing Application

Subscribed and swom 1o before me
this 1% day of May 2007.

,/Qayum(“ N

Notary Puhﬁc U

My Commission Expires: O'I as{10

SHERRY ¢ JONES
fﬁ' % Notary Public, State of Flonda
- #% wa Comm Expires Jan 22,2010

comm No DD 505408

DC1 965082y |
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APPENDIX A

Description of RailAmerica Railroads

The Alabama & Gulf Coast Railway LLC (**AGR”), 136 North Mt. Pleasant Ave.,

P O. Box 339, Monroeville, AL 36461-0339 (telcphone 251-575-5008), began operating in
September 1997 and 18 located in Alabama Florida and Mississippi. AGR owns and operates
approximately 263 miles of rail lines located between: (1) milepost 776.10, at Kimbrough, AL
and milepost 916.68, at Pensacola, FL; and (2) milepost 654.005 near Whitbury, MS and
milepost 776 1 near Gulf, AL._AGR also leases from BNSF and operates approximately 27
miles of rail lines located between. (1) milepost 649.3 near Columbus, MS and milepost 654 005
near Whitbury, MS; and (2) milepost 851.4 near M&T Chemical, AL and milepost 873.5 at
Mobile, AL. In addition, AGR has overhead trackage rights over (1) the BNSF rail line located
betwcen milepost 612,32 at Amory, MS Yard and milepost 649.3 at Columbus, MS; and (2) the
NS rail line located between Kimbrough, AL and Mobile, AL. See Exhibit 1-B (1)

AGR handled 58,;11 1 carloads 1n 2006 The principal commodities transported are forest
and paper products, chemicals, minerals and stone. AGR interchanges with BNSF at Amory,
MS; the Columbus and Greenville Railway Company (*CAGY") at Columbus, MS; Canadian
National Railways (“CN™) at Mobile, AL; CSXT at Hybart and Mobile, AL and Cantonment,
FL, Golden Triangle Railroad (“GTRA™) at Columbus, MS; KCS at Mobile, AL (through CN)
and Columbus, MS; M & B Railway, LLC (“MNBR”) at Linden, AL; NS at Boligee, Demopolis,
Kimbrough and Mobile, AL; and Terminal Railway Alabama State Docks (“TASD”) at Mobile,
AL.

In 2006, AGR’s gross revenues were $23.3 mullion

AGR has an average of 98 crew starts per week and provides seven days per week service

on the rail lines. AGR has 72 employees.
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ARIZONA & CALIFORNIA RAILROAD COMPANY
The Anzona & California Railroad Company (“ARZC"), 1301 California Avenue,

P O. Box 3340, Parker, AZ 85344 (telephone 928-669-6662), began operating in May 1991 and
is located 1n California and Arizona. ARZC owns and operates about 240 miles of ral line
located between: (1) milepost 190 + 0975.5 feet, at Cadiz, CA and milepost 105 + 4224 fcet at
Parker, AZ; (2) milepost 105 + 4224 feet at Parker, AZ, and milepost O + 446.7 fect near
Matthie, AZ, including the “Y”* Track Number 1, near Matthie milepost 134 + 4875 feet; and
(3) milepost 0 + 0, at Rice, CA and milepost 49 + 2112 feet at Ripley, CA, at the end of the--
Ripley Subdivision ARZC has overhead trackage rights over the rail lines owned by BNSF
located between: (1) milepost 190 + 975.5 on the BNSF Cadiz Subdivision at Cadiz, CA and
milepost 647 + 5234.7 feet on the BNSF Needles Subdivision, on Track Numbers 2 and 36,
Cadiz, CA; and (2) the connecting rail line betwcen milepost 0 + 446.7 feet on the BNSF Parker
Subdivision (also Phoenix Subdivision milepost 135 + 144 feet) and milepost 191 + 4789.8 feet
on the BNSF Phoenix Subdivision, including all yard track in the Mobest Yard, Phoemix, AZ.
See Exhibit 1-B (2).

ARZC handled 17,729 carloads in 2006. The principal commodities transported are
cement, asphalt, forest products, and petroleum. ARZC interchanges with BNSF at Cadiz, CA
and Phoenmx, AZ.

In 2006, ARZC's gross revenues were $9.2 million.

ARZC has an average of 17 crew starts per week and provides seven days per week
service over the rail lines. ARZC has 34 employees.

BAUXITE & NORTHERN RAILWAY COMPANY
The Bauxite & Northern Railway Company (“BXN"), 6232 Cyanamid Road, Bauxite,

AR 72011 (telephone 501-776-4619), began operating m 1906 and is located in Arkansas. BXN
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owns and operatcs three miles of rail linc located between milepost 3.0, the Almatis facility at
Bauxite, AR and milepost 0.0, the UP interchange at Bauxite Junction, AR. See Exhibit 1-B (3).
BXN handled 4,200 carloads in 2006. The principal commodity transported is chemicals. BXN
interchanges with UP at Bauxite Junction, AR.

In 2006, BXN’s gross revenues were $3.2 mullion.

BXN has an average of seven crew starts per week and provides seven days per week
scrvice over the rail line. BXN has ten employees.

CALIFORNIA NORTHERN RAILROAD COMPANY
The Califorma Northern Railroad Company (“CFNR"), 129 Klamath Court, American

Canyon, CA 94503 (telephone 707-557-2868), began operating in September 1993 and is located
in California. CFNR leases from UP and operates rail lines located between: (1) milepost 48.97
at the east leg of the wye and milepost 48.93 at the west leg of the wye at Suisun, CA, and
milepost 63.40 at Lombard, CA, on the Schellvillc Branch; (2) milepost 62.00 at Lombard, CA,
and milepost 67 50, at Rocktram, CA, on the Napa Branch; (3) milepost 61.80 at Napa Junction,
CA and milepost 68.90 at Vallejo, CA, on the Vallejo Branch; (4) milepost 75 66 at the cast leg
of the wye and milepost 75.58 at the west leg of the wye, at Davis, CA, and milepost 186:37 at
the east leg of the wye toward Portland, and milepost 186.33 at the west leg of the wye toward
Rosewille at Tehama, Ca, on the West Valley Line; (5) mllcpos; 180.40 at Wyo, CA, and
milepost 169 00 at Hamilton, CA, on the Hamilton Branch; (6) milepost 83.00 at Tracy, CA and
milepost 140.07 at Los Banos, CA, on the Los Banos Branch; and (7) milepost NWP 40.38 near
Schellville, CA and the end of the line (formerly NWP milepost 44.25) on the Vineburg Lead.

CFNR also has trackage rights over rail lines owncd by UP located between: (1) milepost
75 4 at Davis, CA and mlepost 47.8 at Suisun-Fairfield, CA, on the Sacramento Line;

(2) mileposts 75.58 and 75.4 at Dawvis, CA, on the West Valley Line; and (3) mileposts 48.97 and
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47.8 on the Schellville Branch. CFNR has trackage rights over the rail linc owned by North
Coast Railroad Authority located between milepost 62.0 at or near Lombard and milepost 72.5
near Schellville, CA See Exhibit 1-B (4).

CFNR handled 26,169 carloads in 2006. The principal commodities transported are food,
metal, lumber, farm products and chemicals. CFNR interchanges with UP at Davis, Suisan,
Tehama and Tracy, CA; with Northwestern Pacific Railroad (*NWP”) at Schellville, CA; and
with Napa Valley Railroad Company (“NVRR”) at Rocktram, CA.

In 2005, CFNR’s gross revenues were $11 0 million.

CFNR has an avcrage of 42 crew starts per week and provides six days per week service
over the rail lines. CFNR has 38 employeces.

CASCADE AND COLUMBIA RIVER RAILROAD COMPANY
The Cascade and Columbia River Railroad Company (“CSCD"), 901 Omak Avenue,

Omak, WA 98841 (telephone 509-826-3752), began operating 1n September 1996 and 1s located
in Washington. CSCD owns and operates 137 miles of rail line located between milepost 6 0 at
Olds Junction, WA and milcpost 137.2 at Oroville, WA. CSCD also has trackage rights over the
6-mule rail line owned by BNSF located between milepost 6.0 at Olds Junction, WA and
milepost 1650.2 at Wenatchee, WA. See Exhibit 1-B (5).

CSCD handled 8,589 carloads in 2006. The principal commodities transported are
lumber, minerals and agricultural products. CSCD interchanges with BNSF at Wenatchee, WA.

In 2005, CSCD’s gross revenues were 33 7 million. |

CSCD has an average of 10 crew starts per week and provides five days per week service

over the rail ines CSCD has eight employees.
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CENTRAL OREGON & PACIFIC RAILROAD, INC.
The Central Oregon & Pacific Railroad, Inc. (“CORP™), 333 S.E. Mosher, Roseburg, OR

97470 (tclephone 541-957-5966), a Class Il raiiroad, began operating 1n January 1995 and is
located 1n Oregon and California. CORP owns and operates approximately 219.01 miles of rail
line located between: (1) milepost 425 3 at Belleview, OR and milepost 644.3 at Springfield
'Junc-:tlon, OR; and (2) mil-epost 652.11 at Danebo, OR and milcpost 763.13 at Cordes, OR.
CORP leases from UP and operates another 104.7 mles of rail lines locatcd between:

(1) milepost 763.13 at Cordes, OR and milepost 785 5 at Coquille, OR; and (2) milepost 425.3 at
Belleview, OR and milcpost 344.0 at Black Buite, CA. CORP has trackage rights over eight
miles of rail line owned by UP located between Danebo and Springfield Junction, OR. See
Exhibit 1-B (6).

CORP handled 46,376 carloads in 2006. The principal commodities transported are
lumber, paper and chemicals. CORP interchanges with UP at Eugene and Springfield Junction,
OR and Black Butte, CA, with WCTU Railway Company at White City, OR; with Longview,
Portland & Northern Railway Company at Gardiner Junction, OR; and with Yrcka Western
Railroad Company at Montague, CA

In 2006, CORP’s gross revenues were $30.3 million.

CORP has an average of 102 crew starts per weck and provides seven days per week
service over the rail lines. CORP has 111 employees.

THE CENTRAL RAILROAD COMPANY OF INDIANA

The Central Railroad Company of Indiana (“CIND"), 497 Circle Freeway Drive,
Suite 230, Cincinnati, OH 45246 (telephone 513-353-3614), began operating in 1991 and 1s
located in Indiana and Ohio. CIND owns and operates approximately 81 miles of rail line

located between milepost 0 0 (Wood Street) at Cincinnati, OH and milepost 81.0 at Mack, near
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Shelbywille, IN. CIND also has overhead trackage nghts over the 76.2-mile rail linc owned by
CSXT located between milepost 81 0 at Shelbywville, IN and milepost 35.3 at Frankfort, IN. See
Exhibit 1-B (7). CIND handled 9,049 carloads in 2006. The principal commodities transported
are metal products, chemicals, and farm and food products CIND interchanges traffic with
CSXT at Cmcinna;l, OH and Indianapolis, IN; with NS at Cincinnati, OH; with CERA at
Frankfort, IN; and with IORY at Valley Junction and Cincinnati, OH

In 2006, CIND’s gross revenues were $3.7 milhon

CIND has an average of 17 crew starts per week and provides five days per week service
over the rail lines. CIND has cight employees.

CENTRAL RAILROAD COMPANY OF INDIANAPOLIS
The Central Railroad Company of Indianapolis (“CERA™), 1990 East Washington Street,

Peoria, IL 61611-2911 (telephone 765-454-7903), began operating in 1989 and 1s located in
Indiana CERA operates over approximately 319 miles of rail line under lease and operating
nghts arrangements CERA leases and operates approximately 30 3 miles of rail hine owned by
NS located betwcen milepost 153.4 at Marion, IN and milepost 52 6 at Kokomo, IN. CERA also
is the operator of 15.3-mile rail linc owned by Kokomo Grain (Amboy Line) between milepost
132.0 at Marion, IN and milepost 147.3 at Amboy, IN. In addition, CERA operates as agent for,
and in the name of, Winamac Southern Railroad Company (*WSRY™) over the rail line owned
by WSRY located between' (1) milepost 97 9 at Grand Junction, near Kokomo, IN and

milepost 74.5 at Logansport, IN, and (2) milepost 71.5 at Van Junction, IN and milepost 51.0 at
Bringhurst, IN. NS provides haulage for CERA between Frankfort and Kokomo, IN on certain
limited traffic. CERA also provides haulage for NS betwecen Kokomo and the NS Goodman

Yard in Marion, IN. CERA and WSRY provide haulage for NS and TPWR between Marion and
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Logansport, IN. CERA provides the haulage between Marion and Kokomo, IN, and WSRY
provides the haulage between Kokomo and Logansport, IN. See Exhibit 1-B (8)

The Chicago, Ft. Wayne & Eastern Railroad Division (*CFE”) of CERA began operating
in August 2004 and is located in Indiana, Ohio and Illinois. CFER lcases from CSXT and
operates approximately 273 mules of rail lines located between: (1) milepost QF 314.0 at Adams,
IN and milepost QF 191.3 at Crestline, OH, on the Fort Wayne line, (2) milepost QF 441.8 at
Tolleston, IN and milepost QF 314.0 at Adams, IN, on the Fort Wayne Secondary; (3) milepost
QFD 86.6 at Adams, IN and milepost QFD 70.4 at Decatur, IN, on the Decatur Second, and
- (4) milepost QFS 69.32 at Bucyrus, OH and milepost QFS 62.85 at Spore, OH, on the Spore
Industnal Track.

In addition, CFE has trackage rights over the New York Central Lines LLC’s (“NYC")
Fort Wayne Secondary between milepost PC 441.0 near Tolleston, IN and the connection of
NYC’s East-West Line with the lines of Indiana Harbor Belt Railroad Company (“IHB") at IHB
milepost 7.0 at Calumet Park, IL See Exhibit 1-B (9).

CERA/CFE handled 58,417 carloads in 2006. The principa) commoditics transported by
CERA/CFE are farm and food products, metals, chemicals and minerals CERA interchanges
with NS at Kokomo and Marion, IN, and with WSRY at Kokomo, IN. CFE interchanges with
CSXT at Lima, IN; with NS at Ft. Wayne, IN; and with BNSF, CN, CP, Chicago Rail Link,
Chicago Short Line, Chicago South Shore and South Bend, Elgin, Johet and Easter, lowa
Interstate, Indiana Harbor Belt, lowa, Chicago & Eastern Railroad Corporation, Manufacturers’
Junction, Wisconsin and Southern, and UP at Chicago, IL

In 2006, CERA/CFE’s gross revenues were $22.7 million
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CERAJ/CFE has an average of 86 crew starts per weeck and provides seven days per week
service over the rail hnes. CERA/CFE has 32 employees.*

CONNECTICUT SOUTHERN RAILROAD, INC.
The Connecticut Southern Railroad, Inc.(“CSO”), 70 Tolland Street, Building #6, East

Hartford, CT 06108 (telcphone 860-291-1700), began operating in September 1996 and is
located in Connecticut and Massachusetts. CSO owns and operatcs approximately 23 miles of
ra1l linc located between: (1) milepost 0.0 at East Hartford, CT and milcpost 6.7 at East Windsor,
CT; (2) milepost 0.0 at Windsor Locks, CT and milepost 4.2, at Suffield, CT; (3) milepost 0.0 at
Hartford, CT and milcpost 9.6 at Manchester, CT; and (4) milepost 0.0 at Hartford, CT and
mulepost 2 6 at Wethersfield, CT. CSO also has a rail freight easement over 55 miles of Amtrak
rail line located between Amtrak milepost 7 0 near North Haven, CT and Amtrak milepost 62.0
at Springfield, MA. See Exhibit 1-B (10)

CSO handled 26,696 carloads 1n 2006 The principal commoditics transported are
lumber, paper products, chemicals and bridge traffic. CSO interchanges traffic with CSXT at
West Springficld, MA, and New Haven, CT; and with the Central New England Railroad Co.,
Inc., at East Windsor Hill and Hartford, CT.

In 2006, CSO’s gross revenues were $10.4 million. CSO has an average of 36 crew starts
per week and provides six days per week service over the rails ines. CSO has 15 employees.

DALLAS, GARLAND & NORTHEASTERN RAILROAD, INC.
The Dallas, Garland & Northeastern Railroad, Inc. (*DGNO™), 403 International

Parkway, Sute 500, Richardson, TX 75081 (telephone 972-808-9800), began operating 1n 1992

5 CERA recently filed a petition for exemption from the provisions of 49 U S C §10903 to discontinue service over
a 2 36-mile line of railroad between milepost TS-154 65 near Marion and milepost TS-157 01, near West Manon
Belt, in Grant County, Indiana The Board served a notice of this filing on May 11, 2007 See Docket No AB-511
(Sub-No 3X), Central Ratlroad Company of Indianapohis — Discontinuance of Service Exemption in Grant County,
IN, Nouce served May 11, 2007
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and is located in Texas. DGNO operates over a combination of owned and lcased rail lines
approximately 207 mtles in length, including industnal leads. DGNO owns the rail line located
between: (1) milepost 688.1 at Trenton, TX and milepost 713.6 at Greenville, TX; and
(2) mileposts 3.0 and 5.6 near Dallas, TX, referred to as the Hale Cement Spur. DGNO leases
from UP the rail lincs located between (1) milepost 713 6 at Greenville, TX and milepost 729.5
at Lake Dallas, TX; (2) milepost 324.84 at Sherman, TX and mtlepost 285 1 at Plano, TX, and
(3) milepost 629 50 near CentrePort, TX and milepost 640 50 at Mockingbird Yard, TX. DGNO
also Icascs from the Dallas Area Rapid Transit (“DART") the rail lines located between:
(1) mllepos.t 748.25 and milepost 755 2 at Garland, TX; (2) milepost 741 3 at Carroliton, TX and
mulepost 758.04 at Dallas, TX; (3) milepost 603.5 at Carrollton; TX and milepost 580.19 at
Murphy, TX; and (4) mileposts 281.6 and 285.] at Plano, TX. See Exhibit 1-B (11)

In addition, DGNO has trackage rights over: (1) the BNSF line located between
milepost 646 39 at Sherman, TX and milepost 711.0 at Irving, TX; (2) the KCS lLine located
between milcpost 220.0 at Dallas, TX and milepost 210 4 at Garland, TX; (3) the DART rail
lines located between: (a) milepost 758.04 at Dallas, TX and milepost 741.3 at Carroliton, TX;
(b) milepost 603.5 at Carrollton, TX and milepost 580.19 at Wylie, TX, (c) milepost 281.1 at
Plano, TX and milepost 285.1 at Spring Creek Parkway, TX, (d) mtlcpost 290.5 (Stacy Road) in
Allen and milepost 324.84 at South Sherman Junction, TX; (e) milepost 308.80 ncar Elam, TX
and milepost 314.84+ near Bnggs, TX, a total distance of approximately 6.04 miles; (f) the
Rowlctt Extension between milepost 745.5+ (ncar Kirby Road) in Rowlett and milepost 741.3+
in Rockwall; and (g) the Brookhollow Branch Line between the DFW Main at milepost 0.0+ and
the Denton Subdivision at mlepost 3.31+; and (4) the RAILTRAN rail line located between

milepost 634.7 at Irving, TX and milepost 643 8 at North Junction, TX.
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DGNO, together with Texas Northeastern Railway (which, as described below, 1s a
division of Mid-Michigan Railroad, Inc.) handled 72,250 carloads in 2006. The principal
commoditics shipped are minerals, food, paper products and chemicals. DGNO/TNER
interchanges with UP at Dallas and Denison, TX; with BNSF at Sherman and Irving, TX; and
with KCS at Greenville, TX.

In 2006, DGNO/TNER's gross revenues were $21.3 million.

DGNO/TNER has an average of 128 crew starts per week and provides six days per week
service over the rail lines DGNO/TNER has 94 employees.

EASTERN ALABAMA RAILWAY
The Eastern Alabama Railway (“EARY™), 2413 Hill Road, P.O Box 658, Sylacauga, AL

35151 (telephonc 256-249-1196), began operating m 1990 and 1s located in Alabama. EARY
owns and operates 26.36 milcs of rail line located between milepost LAM 453,58 at Gantt’s
Junction, AL and milepost 479.94 at Talladega, AL. See Exhibit 1-B (13)

EARY handled 15,055 carloads in 2006. The principal commodities transported are
munerals. EARY interchanges with CSXT at Talladega, AL, and with NS at Sylacauga, AL.

In 2006, EARY’s gross revenues were $7 5 million

EARY has an average of 12 crew staris per week and provides six days per week service
over the rail ines. EARY has eight employces

THE HURON & EASTERN RAILWAY COMPANY, INC.

The Huron & Eastern Railway Company, Inc. (“HESR"), 101 Enterpnsec Drive, Vassar,
MI 48768 (telephone 800-968-1975), began operating in 1986 and is located in Michigan.
HESR owns and operates rail lines located between: (1) milepost 2.0 at Saginaw, MI and
nulcpost 108.3 -at Croswell, MI; (2) milepost 14.1 at Denmark Junction, MI and milepost 13.21

east of Richville, MI; and (3) milepost 55.82 at Brown City, MI and milepost 4 5 at Steering
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Gear, M1. HESR also operates over six branch lines between: (1) milepost 14 1, at end of track,
and milepost 15.0 at Denmark Junction, MI; (2) milepost 100.6 at Munger, MI and milepost 79.6
at Millington, MI; (3) milcpost 86.2 at Vassar, MI and milepost 22.1 at Colling, MI; (4) milepost
64.5 at Bad Axe, MI and milepost 9 4 at Kinde, MI,; (5) milepost 82.4 at Palms, MI and milepost
8.69 at Ruth, MI; and (6) milepost 0.66 at Sandusky, MI and the main line between Deckerville
and Carsonville. HESR has trackage rights over rail line owned by CSXT located betwcen:
(1) milepost 4.5 at Steering Gear, MI and milepost 0.0 at Saginaw, MI; and (2) between
mileposts 0.0 and 2.0 in Saginaw, MI

HESR also owns and operates 99.87 miles of rail line located between (1) milepost 0.0
and milepost 15.0, the Midland Sub; (2) milepost 0 0 at Durand, MI and milepost 3.5 at Wheeler,
MI, (3) milepost 101.3 at Genesce, MI and milepost 96.0 at Paines, MI; (4) milepost 17.21 at
I-75 and milepost 18.07 at the CSXT Yard, (5) milepost 69 2 at Durand, MI and milepost 80.8 at
M21, (6) milepost 79.2 and milepost 81 4, the Andcrson Lead; (7) milepost 80.1 and
milepost 0.7, the Owosso Industnal Track; (8) milepost 0 0 at Marquette, MI and milepost 1.7 at
Prairie, MI; (9) milepost 0.0 at Essexville CMR Bridge and milcpost 2.87 at Pine Street;
(10) milepost 3.5 at Whecler, MI and milcpost 5.0 at MDOT ownership; and (11) and
milepost 1.9, the HECLA Belt line between the east line of Patterson Street in West Bay City,
M]I, and milepost 2.8 at the end of the line, a distance of 1,750 feet. HESR also has the right to
operate over a line owned by the Detroit & Mackinac Railway Company (“D&M") located
betwcen milepost 55.77 at the South End of North Bay City Yard and milepost 2.62 at the North
End of North Bay City Yard at the Centerline of Bangor Road.

In addition, HESR has trackage rights over: (1) Grand Trunk Westem Railroad Company

rail line located between: (a) milepost 0.00 and milepost 0.60 on the Saginaw Subdivision;
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(b) milepost 65 50 and milepost 69 00 on the Holly-Grand Rapids Subdivision; and

(c) milepost 253.0 and milepost 255.4 on the Flint Subdivision; (2) the D&M ral line, located
between D&M ’s junction with HESR near Total Refinery in Bay City, MI and a point north near
milepost 3.4 at thc Kawkawlin River in Kawkawlin, MI; (3) the CSXT rail lines located
between: (a) milepost BBO 7 at or near thc Mershon Switch and milepost CB 1 near the Saginaw
Yard; (b) milepost CB 1 and milepost CC 2.2, at or near the Hoyt Diamond; and (c) the clearance
point at the intersection of the HESR/CSXT connection track of the Grand Rapids Wye Track
and the connection trackage to CSXT's ownership point at the connection with HESR at Saginaw
(milepost CBB 2 0) on CSXT's Bad Axe Subdivision. See Exhibit 1-B (14)

HESR handled 35,557 carloads in 2006. The pnincipal commodities transported are
agnicultural products, food, chemicals, and coal-. HESR interchanges with CSXT at Saginaw,
MI; Lake State Railway at Bay City, MI; CN at Durand, MI; and Tuscola & Saginaw Bay
Railway at Durar;d, MI.

In 2006, gross revenues were $15.7 million.

HERR has an average of 53 crew starts per week and provides seven day per week
service over the rail lines HESR has 82 employees.

INDIANA & OHIO RAILWAY COMPANY
The Indiana & Ohio Railway Company (“IORY™), 497 Circle Freeway Dnive, Suite 230,

Cimncinnati, OH 45246 (telephone 513-860-1000), began operating in 1996 and opcrates over
approximately 760 miles of rail lines in Michigan, Ohio, and Indiana. IORY owns the track and
roadbed and CSXT owns the underlying real cstate of: (1) the 43.5 mules of rail line located
between milepost 52.6 at Logan, OH and milepost 9.1 at Valley Crossing, OH, and (2) the 107
miles of ra1l hne consisting of: (a) milepost BB 7.5 at the Cincinnati Terminal Subdivision

between NA Tower, OH and milepost BB 12.4 at Oakley, OH; and (b) milcpost BB 12.4 at the
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Midland Subdivision betwecn Qakley, OH and milepost BR 114.6 at Columbus, OH IORY also
has trackage rights over rail line owned by CSXT located between Valley Crossing and
Columbus, OH. IORY leases and operates the rail line from the City of Greenficld located
between milepost 45.0 at Midland City, OH and milepost 74.5 at Thrfton, OH IORY leases
three branch lines owned by West Central Oho Port Authonty (“WCOPA™) located between

(1) milepost 132.6 near Springfield, OH, at CP 188, and milepost 98.3 at Bellefontaine, OH;

(2) milcpost 130.4 near Springfield, OH, at CP 182, and milepost 17.0 at Mechanicsburg, OH;
and (3) milepost 200 5 at Springfield, OH and milepost 229.8 at Fayne, OH, near Washington
Court House. The operations between Flat Rock, MI and Cincinnati, OH, a distance of
approximately 245 miles, are conducted over a combination of owned track and trackage rights:
(1) IORY has trat.:kage rights over rail line owned by NS located between milepost 255 0 at
Cincinnati, OH, and milcpost 188.2 at Springfield, OH; (2) IORY owns the line betwecen
milepost 202.7 at Springfield, OH and milepost 128 3 at DTI Junction, near Lima, OH; (3) IORY
has trackage rights over the rail line owned by CSXT located between milepost 134.5 at Lima,
OH and mulepost 155 0 at XN Station near Leipsic, OH; (4) IORY owns the rail line located
between milepost 107.29 at XN Station near Leipsic, OH and milepost 39.7 at Diann, MI; and
(5) IORY has trackage rights over rail line owned by GTW located between milepost 39.7 at
Diann, MI and milcpost 17.2 at Flat Rock, MI. With respect to the Cincinnati-Flat Rock line,
IORY provides haulage operations for GTW. IORY also operates over the following four
branch lines: (1) the Brookville Branch, owned by IORY, located between milepost 43.5 at
Brookewille, IN and milepost 17.7 at Valley Junction, OH, a distance of 25.8 mules; (2) the Oasis
Branch, located between milepost 0.0 at Boathouse near Cincinnati and milepost 16.4 at Mill,

OH, a distance of 16.4 miles (the rail and track materials are owned by IORY and the underlying
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real estate 1s owncd by the Southwest Ohio Regional Transit Authonty (“SORTA™)); (3) the
Blue Ash Branch, located between milepost 49.6 at Lester Road, in Cincinnati, and milepost 39 8
at cnd of track near Brecon, OH, a distance of 10.8 milcs (SORTA owns the physical assets of
the line and IORY has the exclusive rail freight easement over the line); and (4) the Mason
Branch, located between: (a) milepost 0.0 at Monroe, OH and milepost 6.7 at Hageman Junction,
OH; and (b) milepost 10.0 at Mason, OH and milcpost 2.3 at Lebanon, OH, a distance of 15 9
miles (the portion of thc branch between Monroe and Mason is owned by IORY and the portion
between Hageman Junction and Lebanon 1s owned by the City of Lebanon). IORY also has
overhead trackage rights over the WCOPA line between milepost 202.7 ncar Springfield, OH
and milepost 229.83 at Fayne, OH, a distance of approximately 27.13 miles. IORY operates
pursuant to local and overhcad trackage nghts over the Fulton Railroad Co., Ltd., between
milcpost 0 0 and continuing for 4,800 feet to the end of the track, 1n the City of Cincinnati,
Millcreek Township, Hamilton County, OH, a total distance of approximatcly 4,800 feet. See
Exhibit 1-B (15)

IORY handled 73,560 carloads i 2006. The principal commodities transported are
automobiles, bndge traffic and agricultural products. IORY interchanges with Ann Arbor at
Diann, MI; with Adrian & Blissfield at Riga, MI; with CIND at Valley Junction, OH, with CN at
Cincinnati, OH and Flatrock, MI; with CSXT at Cincinnati, Hamlcr, Lima and Middleton, OH;
with NS at Cincinnati, Lima and Monroc, OH, with R. J. Corman Western Ohio at Lima, OH;
and with Wheeling and Lake Eric at Lima, OH.

In 2006, IORY’s gross revenues were $25 7 mullion.

IORY has an average of 114 crew starts per week and provides scven days per week

service over the rail ines. IORY and has 112 employees.
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INDIANA SOUTHERN RAILROAD, INC.
The Indiana Southern Railroad, Inc. (“ISRR"), Ashby Yard, 202 West lllinois Street,

Petersburg, IN 47567, began operations 1n 1992 and is located 1n Indiana. ISRR owns and
operates 176 miles of rail line located between milepost 6 0, south of Indianapohs, IN and
milepost 163 9 at Evansville, IN. ISRR has trackage rights over rail line owned by: (1) INRD
located between milepost 224.1 at Elnora, IN and milepost 218.3 at Bee Hunter, IN; and (2) NS
located between milepost 0.0 ncar Newburgh, IN and milepost 21.9 at Lynnville Mine, IN. See
Exhibit 1-B (16)

ISRR handled 95,874 carloads in 2006. The principal commoditics transported are coal,
farm products and chemicals. ISRR interchanges with CSXT at Indianapolis and Evansville, IN;
with NS and the Algers, Winslow & Western Railway at Oakland, IN, and with the Indiana Rail
Road Company at Switz City and Bee Hunter, IN. In CSX Corp et al —Control—Conrail Inc. et
al, 3 S T B. 196 (1998) (“Conrail Breakup™), NS was granted the right to interchange coal
traffic with ISRR at Indianapolis for movements to Indianapohs Power & Light’s Stout Plant.

In 2006, ISRR’s gross revenucs were $20 0 million.

ISRR has an average of 56 crew starts per week and provides seven days per week
service over the rail lines. ISRR has 39 cmployees.

KIAMICHI RATLROAD LLC
The Kiamichi Railroad LLC (“KRRR™),-800 Martin Luther King Blvd., P.O. Box 786,

Hugo, OK 74743 (telephone 580-916-7600), began operating in 1987 and is located 1n
Oklahoma, Arkansas and Texas. KRRR owns and operates about 230 miles of rail lines located
between* (1) milepost 620 2 at Lakeside, OK and milepost 805 5 at Hope, AR; and

(2) milepost 541.1 at Antlers, 6!( and milepost 30.4 at Paris, TX. KRRR has trackage rights

over the rail hnc owned by: (1) BNSF and located between milepost 620 2 at Lakeside, OK and
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milepost 603.0 at Madill, OK; (2) KCS and located between milepost 805.5 at Hope, AR and
mulepost 810.0 at Anthony, AR. KRRR 13 the contract operator over the WFEC Railroad
Company and located in Choctaw and McCurtain Counties, OK. See Exhibit 1-B (17)

KRRR handled 56,106 carloads in 2006. The principal commoditics transported are coal,
paper products, minerals and forest products KRRR interchanges with BNSF at Madill, OK,
with KCS at Ashdown, AR; with DeQueen and Eastern Railroad Company at Valliant, OK; and
with UP at Durant, OK and at Hope, AR. '

In 2006, KRRR's gross revenues were $16.1 million.

KRRR has an average of 65 crew starts per week and provides seven days per week
service over the ra1l limes  KRRR has 75 employees.

KYLE RAILROAD COMPANY
The Kyle Railroad Company (“KYLE™), 38 Railroad Avenue, P.O. Box 566,

Phillipsburg, KS 67661 (telephone 785-543-6527), began operating in 1982 and is located in
Kansas, Colorado and Nebraska. KYLE operates the rail lines located between: (1) milepost
530.8 at Limon, CO and milepost 187.0 at Belleville, KS; (2) milepost 187.0 at Belleville, KS
and milepost 170.0 at Mahaska, KS; and (3) milepost 187.0 at Belleville, KS and

milepost 178.37 at Clay Center, KS KYLE leases from UP and operates the rail lines located
between' (1) milepost 472 0 at Ames, KS and milepost 580.626 at Stockton, KS; (2) milepost
632 6 at Downs, KS and milepost 552.7 at Harlan, KS; and (3) milepost 0.93 at Solomon, KS
and milepost 57 89 at Beloit, KS. KYLE also has ovcrhead trackage nights over rail hne owned
by UP located between mulepost 173.14 at Solomon, KS and milepost 186 0 at the UP Yard in
Salina, KS. In addition, KYLE operates 56 75 miles of rail line located between milepost 56.30

at Collegeview, NE and mulepost 6 10 at Arbor, NE, and has trackage rights over 4.53 miles of
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rail linc owned by BNSF located between milepost 61 38 and milepost 56 30. See
Exhibit 1-B 18)

KYLE handled 21,694 carloads in 2006. The principal commodities transported are
agnicultural products. coal and minerals. KYLE interchanges with BNSF at Courtland, KS; and
UP at Salina, KS and Limon, CO

In 2006, KYLE's gross revenucs were $18.9 million.

KYLE has an average of 57 crew starts per weck and generally provides seven days per
week scrvice on the rail lines, depending on the demand of its highly seasonal grain traffic.
KYLE has 77 employees.

THE MASSENA TERMINAL RAJLROAD COMPANY
The Massena Terminal Railroad Company (“MSTR"), Depot Street, Massena, NY 13662

(telephone 315-769-8608), was acquired by RailAmerica in September 2005 and is located in
New York. MSTR owns and operates a 3-mile rait line located between the Alcoa facility at
Massena, NY and the CSXT interchange i1n Massena Yard. See Exhibit 1-B (19).

MSTR handled 4,074 carloads 1n 2006. The principal commodities transported are
metallic and non-metallic ores. MSTR interchanges with CSXT at Massena Yard, and has a
presently inactive mterchange with the CN.

In 2006, MSTR’s gross revenucs were $2.2 million

MSTR has an avcrage of seven crew starts per week and provides seven days per weck
service over the rai] ines. MSTR has nine cmployees.

MID-MICHIGAN RAILROAD, INC.
Mid-Michigan Railroad, Inc (“MMRR?"), 432 E. Grove Street, Greenville, MI 48838

(telephone 800-968-1975), began opcrating in 1987 and is located in Michigan. MMRR owns

approximately 166 miles of rail line operated by MMRR and 1ts two divisions: the Grand Rapids
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Eastern Railroad (“GRE”) and the Michigan Shore Railroad (*MS™). MMRR operates the rail
lines located between: (1) milcpost 105.5 at Lowell, M1 and milepost 78.5 at Greenville, MI; and
(2) milepost 10.1 at Paines, MI and milepost 40.0 near Elwell, MI (the portion of the line located
between milcpost 39.9 at Alma, MI and milepost 40.0 ncar Eiwell, MI 1s lcased from CSXT).

MMRR leases from CSXT and operates about 48 miles of rail line located between:

(1) milepost CGC 34.5 in West Olive, M1 and milepost CGC 62.1 1n Berry Station, MI; and

(2) milepost CGD 0.0 in Berry Station, MI and milepost CGD 19.98 in Fremont, M. GRE owns
and leases 45 miles of rail line located between milepost 160.2 at Grand Rapids, MI and
milepost 122.0 at loma, M1. (The track is owned by the Coopersville and Marne Railroad
between milepost 160.2 at Grand Rapids, MI and milepost 166 56 at Marne, MI and is leased by
the GRE). MS operates approximately seven miles of rail line located between:

(1) milepost 1.17 at Norton Shores, MI and milepost 0.0 at Glenside Blvd., Roosevelt Park, MI,
(2) malepost 196.35 at Roosevelt Park, MI and milepost 191.14 at Muskegon, MI; and

(3) milepost 0 5 and milepost 1.42 at Muskegon Heights, M1. See Exhbit 1-B (20)

MMNR, through its Tcxas Northeastern Railroad division (“TNER™) also operates
approximately 73.5 miles of rail lines leased from UP and located between: (1) milepost 0 57 at
Texarkana, TX, and milepost 22.0 at New Boston, TX; (2) milepost 154.7 at Sherman, TX and
mulepost 127.5 cast of Bonham, TX, (3) between milepost 94.0 and milepost 91.0 at Paris, TX;
and (4) milepost 674.3 at Bells, TX and milepost 688.1 at Trenton, TX TNER also has trackage
rights over rail line owned by BNSF located between milepost 646.39 at Sherman, TX and
milepost 636.63 at Denison, TX. See Exhibit 1-B (12).

MMRR handled 14,301 carloads 1n 2006. The principal commodities transported are

agricultural products, auto parts, non-metallic ores and minerals MMRR interchanges with
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CSXT at Lowell and Paines, MI, and with the Tuscola and Saginaw Bay at Alma, MI. GRE
interchanges with CSXT and NS at Grand Rapids, MI. MS interchanges with CSXT at
Muskegon, Ml.

In 2006, MMRR s gross revenues were $6.2 million.

MMRR has an average of 27 crew starts per weck and provides up to five days per week
scrvice over the rail lincs, depending on demand. MMRR has 17 employees.*

MISSOURI & NORTHERN ARKANSAS RAILROAD COMPANY, INC.

Missouri & Northern Arkansas Railroad Company, Inc. (“MNA"), 514 N. Omer,
Carthage, MO 64836 (417-358-8800) began operating in 1992 and 1s located 1n the States of
Missourn, Kansas and Arkansas The MNA has tr-ackage nghts over the UP rail lines located
between: (1) Neff Yard at Kansas City and milepost 643.3 at Pleasant Hill, MO; and
(2) milepost 258.7 at Diaz Jct. and milepost 261.0 at Newport, Arkansas. MNA leases from UP
the rail lines between: (1) milepost 643.3 at Pleasant Hill and milcpost 527.9 at Carthage;
(2) milepost 316.9 at Nevada and milepost 265 2, cnd of track at Clinton, MO;
(3) milepost 317.2 at Carthage Sub Jct and milepost 337.4 at Ft Scott, KS; (4) milepost 528 2 at
Carthage, MO and milepost 545.7 at Joplin, MO; (5) mulepost 527 9 at Carthage, MO and
milepost 415 7 at Bergman, AR; (6) milepost 381.5 at Cotter and milepost 258.7 at Dhaz Jct.,
AR; and (7) milepost 506.5 at Springfield, MO and milepost 511.4 at Wallis, MO. MNA owns
the rail lines located between: (1) milepost 415.7 at Bergman, AR and milepost 312.2 at Guion,
AR; (2) milepost 334.39 at Iron Gate Street in Joplin, MO and milepost 330.2, end of track near
Tambko, including the Tamko Lead, the West Joplin Industrial Trackage, all tracks formerly

owned by BNSF 1n the KCS rail yard 1n Joplin and BNSF’s Joplin Yard; and (3) milepost 309.9

¢ The aforcmentioned data for MMRR do not include data for MMRR’s Texas Eastern Railroad
division Those data are included in the data for DGNO, discussed above.
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and milepost 315.3 in Carthage, MO. Thc BNSF provides haulagc scrvice for the MNA betwcen
Aurora and Springfield, MO See Exhibit 1-B (21).

The Branson Scenic Railroad, Inc., and the White River Scenic Railroad operate
passenger excursion trains over sections of the MNA

MNA handled 116,697 carloads 1n 2006. The principal commodities transported are
coal, grain, sand and-llmestonc.

MNA interchanges with UP at Kansas City, MO and Newport, AR; BNSF at Lamar,
Aurora and Springfield, MO, and KCS at Joplin, MO.

In 2006, MNA’s gross rcvenues werc $28 6 mllion.

MNA has an avc-ragc of 138 crew starts per week and provides seven days per week

service over the rail line. MNA has 109 cmployees.

NEW ENGLAND CENTRAL RAILROAD, INC.
New England Central Railroad, Inc. (“NECR"), 2 Federal Strect, Suite 201, St Albans,

VT 05478 (telephone 802-527-3500) began operating tn 1994 and is located 1n Vermont, New
Hampshire, Massachuseits and Connecticut. NECR owns and has freight easements over 343
miles of rail lines located between: (1) milepost 15.6 at East Alburgh, VT and milepost 0 0 at
St Albans, VT (Swanton Sub); (2) milepost 132.1 at St. Albans, VT and milepost 0 0 at CP 170,
VT (Roxbury Sub); and (3) milepost 170.0 at CP 170, VT and mulepost 0.24 at New London, CT
(Palmer Sub).

Amtrak provides passenger service over the NECR line between St. Albans, VT and
Palmer, MA. Also, in Conrail Breakup, NECR was granted trackage rights over the now CSXT
rail line located betwcen Palmer and West Springfield, MA, in order to interchange traffic with

the CSO. See Exhibit 1-B (22)
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NECR handled 40,301 carloads in 2006. The principal commoditics transported are
lumber and paper products. NECR interchanges traffic with CN at East Alburg, VT; with
Vermont Railway, Inc., at Burlington, VT; with Washington County Railroad at Montpelier and
White Riv.er Junction, VT; with the Springfield Terminal Railway Company at White River
Junction and Brattleboro, VT; with Green Mountain Railroad Corp (“GMRC") at Bellows Falls,
VT, with Claremont Concord Railroad Corp. at Claremont Junction, NH; with CSXT and
Massachusctts Central Railroad Corp. at Palmer, MA; with the Providence and Worcester
Railroad Company at New London, CT; and with NS and Canadian Pacific via GMRC.

In 2006, NECR's gross revenues were $26.1 million.

NECR has an average of 98 crew starts per week and provides seven days per week
scrvice over the rail lines. NECR has 97 employees.

NORTH CAROLINA & VIRGINIA RAILROAD COMPANY, INC.

The North Carolina & Virgima Railroad Company, Inc. (“NCVA"™), 214 N. Railroad
Street, Ahoskie, NC 27910 (telephone 252-332-2778), began operating 1n 1987. NCVA owns
approximately 53 mles of rail lincs and leases approximately 157 miles of rail Jines 1n the States
of Virginia and North Carolina that are operated by NCVA and its two divisions: the Chesapeake
and Albemarle Railroad (“C&A™), 214 N. Raﬂrc;ad Street, Ahoskie, NC 27910 (telephone 252-
332-2778), and the Virginia Southemn Railroad (“VSRR"), Keysville Depot, Keysville, VA
23947 (telephone 804-736-8862).

NCVA owns and operates 53 miles of rail lines located between (1) milepost 54.3 at

Boykins, VA and milepost 84.1 at Kelford, NC (Severn Sub), and (2) milepost 162.6 at Kelford,

NC and milepost 185 5, end of track, near Tunis, NC (Ahoskie Sub). See Exhibit 1-B (23)
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Cé&A leascs from NS and operates approximately 82 miles of rail lines located between:
(1) milepost 8.0 near Chesapeake, VA and milepost 74.0 at Edenton, NC; and (2) milepost 0.0 at
Elizabeth City, NC, and milepost 8.0, end of line, ncar Wecksville, NC.

VSRR leases from NS and operates approximately 75 miles of rai! lines located between,
(1) milepost 84 5 at Burkewville, VA and mulepost 67.0 at Keyswville, VA; and (2) milepost 0.0 at
Kcysville, VA and milepost 54 9 at Oxford, NC. See Exhibit 1-B (24) -

NCVA handled 34,727 carloads 1n 2006. The pnincipal commodities transported are
metal, coal, and minerals NCVA nterchanges with CSXT at Boykins,VA; C&A interchanges
with NS at Chesapeake and with CSXT at Portsmouth, VA via the NPBL; and VSRR
interchanges with NS at Burkeville, VA and Oxford, NC.

In 2006, NCVA’s gross revenues were $17.1 million.

NCVA has an average of 30 crew starts per weck and provides seven days per week
service over the rail lines. NCVA has 29 employees.

OTTER TAIL VALLEY RAILROAD COMPANY

Otter Tail Valley Railroad Company (“OTVR"), 200 North Mill Strcet, Fergus Falls, MN
56537 (telephone 218-736-6073), began operating in 1996 and 1s located 1n Minnesota. OTVR
owns and operates about 70 miles of rail lines located between: (1) milepost 186 7 at Fergus
Falls, MN and mlepost 239.6 at South Moorhead, MN; (2) milepost 48 0 at Hoot Lake Power
Plant, MN and milepost 58 8 at French, MN; and (3) milepost 218.6 at Barnesville Junction, MN
and milepost 7.0+, end of Line. See Exhibit I-B (25)

OTVR handlcd 10,472 carloads 1n 2006. The principal commodities transported are coal,
agricultural products and fertilizer. OTVR interchanges with BNSF at Dilworth Yard in Fargo,
MN

In 2006, OTVR's gross revenues werc $4.1 million.
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OTVR has an average of 12 crew starts per week and provides five days per week service
over the rail lines. OTVR has 12 employees.

POINT COMFORT AND NORTHERN RAILWAY COMPANY

Point Comfort and Northwest Raillway Company (*PCNR"), P.O. Box 238, Lolita, TX
77871 (telcphone 361-874-4441), began operating in 2005 and is located in Texas. PCNR owns
and operates 13 miles of rail line from the Alcoa plant at milepost 13.0, Point Comfort, TX to
milepost 0.0, the UP interchange at Lolita, TX. See Exhibit 1-B (26)

PCNR handled 15,090 carloads in 2006. The principal commodities handled are metallic
and non-metallic ores. PCNR interchanges with UP Lolita, TX.

In 2006, PCNR gross revenues were $13.1 million.

PCNR has an average of 14 crew starts per week and provides seven days per week
service over the rail lines. PCNR has 19 employe:es.

PUGET SOUND & PACIFIC RAILROAD COMPANY
Pugct Sound & Pacific Railroad Company (“PSAP”), 501 N. 2nd Str-eet, P.O. Box L-2,

Elma, WA 98541 (telephone 360-482-4994), began operating in 1997 and is located in
Washington. PSAP owns and opcrates 83.5 miles of rail hines located between: (1) milepost 0.6
at Centralia, WA and milepost 74.1 at Hoquiam, WA, including the Horn Spur Track, which
connccts to the Centralia-Hoquiam Line at milepost 72.5 and extends northward to the end of the
track at approximately milepost 2.0; and (2) milcpost 0.0 at Elma, WA (connecting to the
Centralia-Hoquiam Line at about milepost 46.7), and milepost 25.1 at Shelton, WA. PSAP
leases from UP and operates approximately 1.8 mules of rail line located between: (1) UP
milepost 53.83 and UP mlepost 54.23; and (2) UP milepost 55.28 and UP milepost 56 70, in
Aberdeen and Hoquiam Counties, WA. PSAP has trackage nghts over BNSF rail lines located

between: (1) milepost 68 9 and milepost 69 4, near Aberdecn, WA, (2) milepost 70 3 and 72.0,
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near Aberdccn, WA; (3) milepost 0 6 and milepost 0.4 at or near Centralia, WA, and
(4)(a) a government-owned line from its connection with the Elma-Shelton Line to Bangor, WA,
a distance of approximately 44 miles; and (b) a branch line to the Bremerton Navy Yard, a
distance of approximately 4.6 miles (pursuant to nghts under a December 11, 1994, agreement
with the Unted States of America). In addition, PSAP has overhead trackage rights over
approximately seven miles of rail lingc owned by City of Tacoma, d/b/a Tacoma Rail (“TR”)
located beiween: (1) milcpost 60 0 at the Lakeside Siding near Blakeslee Junction, WA and
milepost 66.0, the interchange with BNSF at Chehalis, WA (the TR/BNSF Interchange); and
(2) mlepost 66.0 at the TR/BNSF Interchange and milepost 67.0, where TR's rail line connects
with a line owned by the Port of Chehalis, WA. PSAP operates between milepost 0.0 at
Chehalis, WA and milepost 10.0 at Curtis, WA, a total distance of 10.0 miles in Lewis County,
WA, undcr a modificd certificate of public convenience and necessity. See Exhibit 1-B (27)

PSAP handled 26,565 carloads in 2006. The principal commodities transported are forest
products, chemicals and intermodal. PSAP interchanges with BNSF at Centralia, WA; and UP at
Blakeslee Junction, WA.

In 2006, PSAP’s gross revenues were $8.6 million.

PSAP has an average of 43 crew starts per weck and providcs six days per weck service
over the rail lines. PSAP has 40 employees

ROCKDALE, SANDOW & SOUTHERN RAILROAD COMPANY
Rockdale, Sandow & Southern Railroad Company (“RSSR™), State Highway 79,

Rockdale, TX 76567 (telephone 512-446-3478), began operating in 2005 and is located in Texas.
RSSR owns and opcrates six miles of rail line Jocated between milepost 6.0, at the Alcoa facility

at Sandow, TX and milepost 0.0 at the UP interchange at Marjorie, TX See Exhibit 1-B (28)
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RSSR handled 8,624 carloads in 2006. The principal commodstics transported are
metallic and non-metallic ores RSSR interchanges with UP at Marjorie, TX.

In 2006, RSSR’s gross revenues werc $4 8 million.

RSSR has an average of scven crew starts per week and provides seven days per week
service over the rail lincs. RSSR has 15 employees.

SAN DIEGO & IMPERIAL VALLEY RAILROAD COMPANY, INC.

San Diego & Imperial Valley Railroad Company, Inc. (“SDIV™), 1501 National Avenue,
Suite 200, San Diego, CA 92113 (telephone §19-239-7348), began operating in 1984 and is
located 1n California and Mexico. SDIV operates approximately 153 miles of rail line, the
California portion of which is owned by a subsidiary of the San Diego Metropolitan Transit
Development Board’ (“MTDB"), located between. (1) milepost 0.75 at San Diego, CA and
milepost 18.5 at El Cajon, CA; (2) nulepost 18.5 at San Dieg;), CA and milepost 14.9 at San
Ysidro, CA, where it crosses the border; (3) milepost KP 0 0 at Tijuana, Baja, Mexico, and
milepost KP 70.9 at Lindero, Baja, Mexico, where the line crosses back into the United States;
and (4) milepost 59.6 at the U.S border and milepost 130.0 at Plaster City, CA. The State of
Baja Califormia admimsters the portion of the line located in Mexico. See Exhibit 1-B (29)

SDIV handled 7,752 carloads in 2006. The principal commodities transported are
petroleum, paper products and lumber SDIV interchanges with BNSF in San Diego CA. The
eastern portion of the line connecting with UP at Plaster City, CA, is out of service.

In 2006, SDIV’s gross revenucs were $4 5 million.

SDIV has an average of 15 crew starts per week and provides five days per week service

over the rail lines. SDIV has 14 employees

? MTDB provides passenger service over the rail line in the San Dicgo area.
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SAN JOAQUIN VALLEY RAILROAD COMPANY

San Joaquin Vallcy Railroad Company (“SJVR”), 221 N. "F" Street, P O. Box 937,
Exeter, CA 93221 (telephone 559-592-1857), began operating in 1992 and is located in
Califorma. SJVR owns and opcrates rail lines located between: (1) milepost 206 15 at Fresno,
CA and milepost 295.2 at Richgrove, CA, and between milepost 304.2 at Hollis, CA and
milepost 308 64 at Famoso, CA, on the Exeter Branch; (2) milepost 240.15 at Goshen Junction,
CA and milepost 282.23 at Huron, CA, on the Coalinga Branch; (3) milcpost 246.01 at Goshen
Junction, CA and milcpost 262.67 at Exeter, CA, on the Visalia Branch; (4) milepost 206.15 at
Fresno, CA and milepost 214.5 at Tarpey, CA, on the Clovis Branch; (5) milepost 295.01 at
Richgrove, CA and milepost 299.17 at Jovista, CA, on the Ruichgrove Branch; (6) milepost 0.0 at
Exeter, CA and milepost 1.13 at Citro Junction, CA, on the Visalia Electric Railroad Company
line; (7) milepost 308.74 at Onl City Junction, CA and milepost 312.50 at Maltha, CA, on the Oil
City Branch; and (8) milcpost 316.80 at Magunden, CA and milepost 333 55 at Arvin, CA, on
the Arvin Branch

SJVR also owns and operates the rail hnes located between' (1) milepost 316.78 at
Magundcn, CA and milepost 333.83 at Arvin, CA; (2) milepost 38.9 at Exeter, CA and
milepost 47 2 at Linday, CA; (3) milcpost 23.8 at Visalia, CA and milepost 20.2 at Loma, CA;
(4) milepost 50.71 at Lacjac, CA and mlepost 49.59 at Reedley, CA, (5) milepost 0.03 at Fresno,
CA and milepost 6 0 near Fresno, CA; and (6) milepost 113.70 and milepost 111.76, near
Bakersfield, CA

SJVR was assigned the lease nghts of Port Railroads, Inc. over 107.438 mile of rail line
of the UP (the “First Leased Lines”) located between: (1) the West Side Line, between
milepost 207.138 on the west leg of the wye and milepost 207.260 on the east leg of the wye, at

Fresno, CA, and milcpost 159 90, the end of the line at Oxalis, CA; (2) the Riverdale Branch
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between milepost 182.003 at Ingle, CA and milepost 208.73 at Burrell, CA, and (3) the
Buttonwillow Branch between milepost 313.649 on the west leg of the wye and

milepost 314.020 on the cast leg of the wye, at Kern Junction in Bakersfield, CA, and milepost
347.00 at Buttonwillow, CA. SJVR leases and operates 36.45 miles of rail line from Sunset
Railway Company between milepost 0.05 at Gosford, CA and milepost 36.5 at Taft, CA. SIVR
has trackage rights over (1) BNSF rail lines located between: (1) milepost 228 05 and

milepost 229 20 near Lacjac, CA; (1) milcpost 996.8 and milepost 999.67; and (iii} milepost 0.00
and milcpost 5 13, and (2) a UP rail ine between milepost 196.0 at Biola Junction, CA and
milepost 316.6 at Magunden, CA. See Exhibit 1-B (30)

SJVR handled 39,159 carloads 1n 2006 The principal commodities transported are food
products, petroleum, chemicals and minerals. SJVR interchanges with UP at Fresno, Goshen
Junction, Bakersfield, CA; and with BNSF at Bakersfield and-Fresno, CA.

In 2006, SJVR’s gross revenues were $15.1 million.

SJVR has an average of 72 crew starts per week and provides six days per week service
over the rail lincs. SJVR has 80 employees.

SOUTH CAROLINA CENTRAL RAILROAD COMPANY, INC.
South Carolina Central Railroad Company, Inc. (“SCRF"), 621 Field Pond Road,

Darlington, SC 29540 (telephone 843-398-9850), began operating 1n 1989 and 1s located 1n
South Carolina SCRF owns approximately 90 miles of rail line operated by SCRF and 1ts
division, the Carolina Piedmont Railroad (“CPDR"), 268 E. Main Street, Laurens, SC 29360
(telephone 864-984-0040). SCRF operates rail lines located between: (1) milcpost 293.3 at
Florence, SC and milepost 318.0 at Hartsville, SC (Darlington Sub), (2) milepost 318.0 at -
Hartsville, SC and milepost 331.4 at Bishopville, SC (Bishopville Sub); (3) milepost 319.6 at

Cheraw, SC and milepost 332.4 at Society Hill, SC (Chesterfield Sub); and (4) milepost O 0 at
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Darlington Junction, SC and milepost 4.9 at Wellman, SC (Wellman Industrial Track). See
Exhibit 1-B (31)

CPDR operates ratl line located between milepost 588.6 at East Greenwville, SC and
milepost 554.5 at Laurens, SC. The Greenville Economic Development Corporation owns the
line between milcpost 588 5 and milepost 588.6. Sce Exhibit 1-B (32)

SCRF handled 42,045 carloads m 2006. The pnincipal commodities transported are
chemicals, food, mincrals, metals, coal and paper products. SCRF interchanges with CSXT at
Cheraw and Florence, SC. CPDR terchanges with CSXT at Laurens, SC

In 2006, SCRF’s gross revenues were $18.1 m:llion.

SCRF has an average of 42 crew starts per week and provides seven days per week
service over the ra1] lines  SCRF has 31 cmployees

TOLEDO, PEORIA & WESTERN RAILWAY CORPORATION

The Toledo, Peoria & Western Raillway Corporation (“TPW™), 1990 East Washington
Street, East Pcoria, IL 61611 (tclcphone 309-698-2600), began operating in 1999 as a
RailAmerica subsidiary and 1s located in Indiana and lllinois. TPW operates approximately 249
miles of ra1l line, including the 114.3 miles of rail line owncd and operated by TPW located
between: (1) milepost 0.0 at Logansport, IN and milepost 108.0 at East Peoria, IL;
(2) milepost 43.4 at Crandall, IL and milepost 48.30 at Morton, IL; and (3) milepost 108.0 at
East Peona, IL and milepost 109.4 at P&PU Junction, IL. TPW has trackage rights over rail
lines owned by: (1) BNSF between milepost 52.3 at Peoria, IL and milepost 0.00 at Galesburg,
1L; (2) UP between milepost 113.9 at lTowa Junction, IL and milepost 119.1 at Sommer, IL,
(3) Peoria and Pekin Union Railway Company (“P&PU”) between milepost 109 4 at P&PU
Junction, IL and milepost 113.9 at lowa Junctton, IL; and (4) NS between milepost 410 6 at East

Peona, IL and milepost 403.3 at Crandall, IL. See Exhibit 1-B (33)
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TPW handled 35,193 carloads in 2006. The principal commodities transported are
intermodal, agricultural products and chemicals. TPW interchanges with Bloomer Shippers
Connecting Railroad at Chatworth, IL; with BNSF at Galesburg and Pcoria, IL; with CSXT at
Reynolds, IN and Watseka, IL; with Nlinois & Midland Railroad Inc., at Peoria, IL, via the )
P&PU; with CN at Gilman and Peona, IL, via P&PU, with lowa Interstate Railroad Ltd at
Peoria, IL, indirectly via P&PU; with Kankakee, Beaverville and Southern Railroad Company at
Sheldon and Webster, IL; with Keokuk Junction Railway at Hollis, 1L; with Logansport and Eel
River Shortline Company at Logansport, IN, via WSRY, with NS at Marion, via WSRY and
CERA, and Logansport, IN, Farmdale, IL, and Peoria, [L via P&PU; with UP at Chenoa, East
Peoria, Lomax, and Peoria, IL; and with WSRY at Logansport, IN.

In 2006, TPWR’s gross revenues were $11 2 mullion.

TPWR has an average of 38 crew starts per week and provides seven days per week
service over the rail ines TPWR has 41 employees.

VENTURA COUNTY RAILROAD COMPANY

The Ventura County Railroad Company (“VCRR™), 333 Ponoma, Port Hueneme, CA
93041 (tclcphone 805-488-6586), began operating in September 1998 and 15 located in
California VCRR lcases and operates approximately 12.09 mules of rail line from the Ventura
County Railway Company located between milepost 0.0 (the interchange with UP) and
milepost 5.7 on the docks of Port Hucneme, and thrce branches: the 1.05 mile Diamond Branch;
the 1.71 mile Edison Branch; and the 3 63 mile Patterson Branch, all in the Port of Hueneme,
Oxnard, CA. See Exhibit 1-B (34)

VCRR handled 1,672 carloads in 2006. The principal commodities are automobiles,
chemicals, and paper products  VCRR interchanges with UP at Oxnard, CA.

In 2006, gross revenues were $660,000.
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VCRR has an average of three crew staris per week and provides up to five days per
week service over the rail lines, depending on demand. VCRR has three employees.

CANADIAN RAILROADS

RailAmerica also owns four freight railroad subsidiaries m Canada: (1) Cape Breton &
Central Nova Scotia Railway; (2) Goderich-Excter Railway , (3) Ottawa Valley Railway ; and
(4) Southern Ontario Railway .

CAPE BRETON & CENTRAL NOVA SCOTIA RAILWAY.

The Cape Breton & Central Nova Scotia Railway (“CBNS™), P.O. Box 2240, 121 King
Street, Stellarton, Nova Scotia, Canada (telephone 902-752-3357), was once a secondary line
owned by Canadian National Railway but began operations as a mainline in 1993. CBNS owns
approximately 245 miles of rail line in Nova Scotia, extending between Sydney (on Cape Breton
Island) and Truro (on mainland Nova Scotia) with spurs at Sidney, Port Hawkesbury,/Point
Tupper, Trenton and Stellarton. )

CBNS maintams yards at Sydney, the location of its car repair facility; North Sydney,
where it maintains a small yard for container transfers; Port Hawksbury, the location of 1ts main
office and drop point for traffic going to the Point Tupper spur, Havre Boucher, mainly for
storage; Stellarton, which is maintained for traffic going to the Trenton spur; and Truro.

CBNS nterchanges with CN at Truro and with the Sydney Coal Railway (*SCR”),
formerly the Devco Railway, at Sydney.

CBNS has two subdivisions. the 116.2-mile Hopewell Subdivision, running between
Truro and Havre Boucher; and the 113 9-mile Sydney Subdivision, from Havre Boucher to
Sydney The railway operates one mainline freight train a day 1n each direction.

CBNS’ customers include two pulp and paper mulls, a tire manufacturing plant, two coal-

fired thermal elcctricity generating stations, a natural gas liquefaction plant, a large rallway car
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factory, and several smaller shippers, including local forestry contractors. CBNS has a fleet of
approximately 12 locomotives and 50 rail cars, In 2006, CBNS handled 19,747 carloads, and its
gross revenues were $13.4 mullion (U.S. dollars).

GOODRICH-EXETER RAILWAY
The Goodrich-Excter Railway (“GEXR"), 126 Weber Strcet West, Bldg. # 2, Kitchener,

Ontario N2H3Z9 Canada (telephonc 1s a short line ralway that operates over 169 miles of track
in Southern Ontanno GEXR, which was created in 1992, was the first short line railway to be
purchased from a Class I railway (in this case, CN). The railroad imitially operated over CN’s
Goderich subdivision, which consists of 70 miles of track between Stratford and Goderich,
Ontario. In 1998, GEXR took over operation of CN’s Guelph subdivision, which runs over 99
miles between Silver Junction (in Brampton) and London, Ontario

GEXR's Godench-Exeter subdivision interchanges with CN 1n London and Toronto (it
has running rights between Silver Junction and MacMillan yard north of Toronto to interchange
cars with CN), with CP 1n Kitchener, and with CP in Guelph

As of 2006, GEXR owned about a dozen locomotives (which were acquired used)

GEXR handles over 25,000 carloads of freight per year, In 2006, its handled 25,142
carloads. Its Guelph subdivision handles carloads consisting mainly of automobile parts,
chemicals, and paper products In the Goderich subdivision, much of the traffic 1s salt from the
Sifto salt mines in Goderich. Other commodities handled on the Goderich subdivision include
grain and construction equipment produced by a Volvo Motor Graders plant in Goderich Gross
revenues 1n 2006 were $12.4 million (U.S. dollars).

OTTAWA VALLEY RAILWAY
Ottawa Vallcy Raillway (“OVR"), 445 Oak Street East, North Bay, Ontario P1B 1A3

Canada (telephone 705-472-6200), began operations in 1996, when 1t took over CP’s former
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secondary main line route through the Ottawa Valley under a 20-ycar lease and operating
agreement. OVR operates 342 miles of linc, consisting of 301.2 miles of main line track in
Ontario between Smith Falls and Coniston, and 40.5 mules of branch line track in Quebec
extending from Mattawa to Temiscaming.

OVR’s primary business is handing CP bridge traffic traveling between Montreal and
Western Canada. OVR also serves the Tembec pulp mill in Temiscaming and busy railway
interchanges in both North Bay and Pembroke Commodities that OVR hauls include forest
products, industrial products, fertilizers, food and consumer goods. In 2006, OVR handled
133,494 carloads, and its gross revenues werc $21 6 million (U S. dollars).

SOUTHERN ONTARIO RAILWAY
Southern Ontano Railway (“SOR™), 241 Stuart Street West. P.O. Box 953, Hamilton, ON

L8N 3P9 Canada (telephone 905-777-1234), began opcrations in 1997 The SOR 15 a former CN
ra1l property that includes two unconnected segments, leased for a 21-year term. Onc segment
runs approximately 56 miles from Branford to Nanticoke. This scgment has an interchangc with
CN in Brantford.

The other segment, 1n Hamilton, 1s comprised of 4.1 miles of spur track, with portions
jointly owned by CN, CP, the Hamilton Harbour Commissioners, and vartous adjacent
industres.

The two segments handle a broad range of commodities including petroleum products,
metals, stecl and plastics, chemicals, grain, and forest products.

In 2006, SOR handled a total of 36,375 carloads, and its gross revenues were

$10.2 million (U S. dollars).
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LOCOMOTIVES AND FREIGHT CARS

RailAmerica and its U.S subsidiaries own and Icase 8,815 rail cars of various typcs and

499 locomotives of various horsepower, as specified below.

TYPE

Covered hopper cars
Open top hopper cars
Box cars

Flat cars

Tank cars

Gondolas

Passenger cars
TOTAL

HORSEPOWER/UNIT
Over 2,000

1,500 to 2,000

Under 1,500

TOTAL

FREIGHT CARS
OWNED LEASED
32 2,943
105 135
37 2,662
193 2,035
6 4
3 650
10 0
386 8,429

MOTIVES
OWNED LEASED
13 186
85 183
17 15
115 384
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TOTAL
2,975
240
2,699
2,228

10

653

10

8,815

TOTAL
199

268

32

499



FORT-1 FECR-1

May 21, 2007

Surface Transportation Board
395 E Street, S W.
Washington, D.C. 20423-0001

Re.  Fmance Docket No. 35031, Fortress Investment Group, ¢t al. — Acquusition —
Florida East Coast Railway, LLC

Dear Sirs:

As counsel for Fortress Investment Group [.I.C (“Fortress™) and its afliliates, [ am
famihiar with the Application by Fortress, Iron Horse Acquisition Holding LL.C, Iron Horse
Acquisition Sub Inc.. NEWCO, RailAmerica, Inc., 'lorida East Coast Industrics, Inc. and Florida
East Coast Raillway, LLC (“FECR™) for approval of Fortress® acquisition of control of FECR. 1
am of the opinion that the transaction described in said Application meets the requirements ol
law and will be legally authorized and valid, if approved by the U.S. Surface Transportation
Board

Very trul
Dal . Bréoks

General Counsel
Fortress Investment Group LLC

DC1 562237 1 Appendix B-Page 1
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Exhibit 1-A
Florida East Coast Railroad
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Exhibit 1-B
RailAmerica Railroads (USA)
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CFE Trackage
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AGREEMENT AND PLAN OF MERGER

THIS AGREEMENT AND PLAN OF MERGER (together with all schedules and
exhibits hereto, this “Agreement™), dated as of May 8, 2007, is by and among Iron Horse
Acquisition Holding LLC, a Delaware limited liability company (“Parent”), Iron Horse
Acquisition Sub Inc., a Florida corporation and wholly owned direct subsidiary of Parent
(“Metger Sub™), and Florida East Coast Industries, Inc., a Florida corporation (the “‘Company™).

RECITALS

A The Company and Merger Sub each has determined that it is advisable, fair to and
in the best interests of its stockholders to effect a merger (the “Merger™) of Merger Sub with and
into the Company pursuant to the Florida Business Corporation Act (the “FBCA™) upon the
terms and subject to the conditions set forth in this Agreement, pursuant to which each
outstanding common share, no par value of the Company (the “Company Common Shares”),
shall be converted into the right to receive cash, as set forth herein, all upon the terms and subject
to the conditions of this Agreement.

B. The Board of Directors of the Company (the “Company Board") has unanimously
(i) determined that this Agreement, the Merger and the other transactions contemplated hereby,
taken together, are at a price and on terms that are fair to, advisable and in the best interests of
the Company and its shareholders (the “Company Shareholders™) and (ii) adopted resolutions
adopting and approving this Agreement and the transactions contemplated hereby, including the
Merger, declaring its advisability and recommending the approval by the Company Sharcholders
of this Agreement and the Merger and the other transactions contemplated hereby.

C. The Board of Directors of Merger Sub has (i) determined that this Agreement, the
Merger and the other transactions contemplated hereby, taken together, are at a price and on
terms that are fair to, advisable and in the best interests of Merger Sub and its sole stockholder
and (i1} adopted resolutions adopting and approving this Agreement and the transactions
contemplated hereby, including the Merger, declaring its advisability and recommending the
approval by its sole stockholder of this Agreement and the Merger and the other transactions
contemplated hereby. The sole stockholder of Merger Sub has adopted this Agreement.

D. The Company Board intends to declare a dividend of $21.50 per share of
Company Common Stock which shall be paid prior to the Closing Date.

E. The Board of Directors of Parent, and Parcnt, as the sole stockholder of Merger
Sub, in each case has approved this Agreement and the Merger and the other transactions
contemplated hereby.

AGREEMENT

In consideration of the representations, warranties, covenants and agreements contained
in this Agreement, the parties agree as follows:
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ARTICLEI
DEFINITIONS

Section 1.1  Definitions.
(a)  The following terms, as used herein, have the following meanings:

“Acquisition Proposal” means any inquiry, proposal or offer for, whether in ome
transaction or a series of related transactions, any (a) merger, consolidation, share exchange,
business combination or similar transachon involving the Company or any Subsidianes that
would constitute a “significant subsidiary” (as defined in Rule 1-02 of Regulation S-X, but
substituting 20% for references to 10% theren), (b) sale or other disposition, directly or
indirectly, including by any merger, consolidation, share exchange, business combination or any
similar transaction, of any assets of the Company or its Subsidiaries representing 20% or more of
the consolidated assets (including capital stock of the Subsidiaries of the Company) of the
Company and its Subsidiaries taken as a whole, (c) issue, sale or other disposition by the
Company or any Subsidiary of (including by way of merger, consolidation, share exchange,
business combination or any similar transaction) securities (or options, rights or warrants to
purchase, or securities convertible into, such securities) representing 20% or more of the
outstanding Company Common Shares, (d) tender offer or exchange offer in which any Person
or “group” (as such term is defined under the Exchange Act) would, if consummated, acquire
beneficial ownership (as such term is defined in Rule 13d-3 under the Exchange Act), or the
right to acquire beneficial ownership, of 20% or more of the outstanding Company Common
Shares, (e) recapitalization, restructunng, liquidation, dissolution or other similar type of
transaction with respect 1o the Company, or (f) transaction which 1s similar in form, substance or
purpose to any of the foregoing transactions; provided, however, that the term “Acgquisition
Proposal” shall not include the Merger or any of the other transactions contemplated by this

Agreement.

“Affiliate” of any Person shall mean another Person that directly or indirectly, through
one or more intermediaries, controls, is controlled by, or is under common control with, such
first Person.

“Antitrust Law” shall mean the Sherman Antitrust Act of 1890, as amended, the Clayton
Act of 1914, as amended, the HSR Act, the Federal Trade Commission Act, as amended, and all
other Laws that are designed or intended to prohibit, restrict or regulate actions having the
purpose or effect of monopolization or restraint of trade or lessening of competition through
merger or acquisition.

“Articles of Merger” shall mean the articles of merger with respect to the Merger,
containing the provisions required by, and executed 1n accordance with, the FBCA.

“Business Day” shall mean any day other than a Saturday, Sunday or a day on which
banking insttutions in Jacksonville, Florida or New York, New York are authorized or obligated
by Law or executive order to be closed.
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“Certificate” shall mean each certificate representing one or more Shares or, in the case
of uncertificated Shares, each entry in the books of the Company (or its transfer agent)
representing uncertificated Shares.

*Closing™ shall mean the closing of the Merger, as contemplated by Section 2.2.
“Code™ shall mean the Internal Revenue Code of 1986, as amended.

“Company Articles of Incorporation” shall mean the Company’s Amended and Restated
Articles of Incorporaton as amended and as in effect as of the date hereof.

“Company Balance Sheet” shall mean the consolidated balance sheet of the Company as
of December 31, 2006 and the footnotes thereto set forth in the Company 10-K.

“Company Benefit Plan™ shall mean each Employee Benefit Plan that is sponsored,
maintained or contributed to by the Company or any of its Subsidiaries or with respect to which
the Company or any of its Subsidiaries is a party and in which any current or former employee,
director, officer, consultant, independent contractor, contingent worker or leased employee of the
Company or its Subsidiaries is eligible to participate or derive a benefit.

“Company Bylaws” shall mean the Amended and Restated Bylaws of the Company as
amended and as in effect as of the date hereof, -

¥ “Company Disclosure Letter” shall mean the Company Disclosure Letter dated:the date
* hereof and delivered by the Company to Parent prior to the execution of this Agreement.

L “Company Employees” shall mean employees of the Company who remain employees of
* the Surviving Corporation.

“Company ESPP” shall mean the Company’s 2002 Employee Stock Purchase Plan, as
amended from time to time and as in effect as of the date hereof.

“Company Financial Advisor” shall mean Morgan Stanley & Company.

“Company Financial Statements” shall mean all of the financial statements of the
Company and its Subsidiaries included in the Company Reports.

“Company_Incentive Plans” shall mean the Company’s 1998 Stock Incentive Plan, as
amended, and the Company's 2002 Stock Incentive Plan, as amended.

“Company Material Adverse Effect” means an cffect, event, development or change that,
individually or in the aggregate, is or is reasonably hikely to (i) be materially adverse to the assets,
liabilities, business, results of operations or financial condition of the Company and its
Subsidianes, taken as a whole, other than any effect, event, development or change to the extent
arising out of or resulting from (a) changes in conditions in the U.S. or global economy or capital
or financial markets generally, including changes in interest or exchange rates (unless, and only
to the extent, such effect, event, development or change affects the Company and its Subsidiaries
in a disproportionate manner as compared to other persons or participants in the railroad or real
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estate industries in which the Company and its Subsidianes conduct their business), (b) changes
in Law or tax, regulatory, political or business conditions that, in each case, generally affect the
railroad or real estate industries in which the Company and its Subsidiaries conduct their
businesses (unless, and only to the extent, such effect, cvent, development or change affects the
Company and its Subsidianes in a disproportionate manner as compared to other persons or
participants in the railroad or real estate industries in which the Company and its Subsidiaries
conduct their businesses and that operate in the geographic regions affected by such effect, event,
development or change), (c) changes in GAAP, (d) the negotiation, execution, announcement or
performance of this Agreement or the transactions contemplated hereby, or the consummation of
the transactions contemplated by this Agreement, including the impact thereof on relationships,
contractual or otherwise, with customers, connecting railroads, tenants, suppliers, lenders,
investors, venture partners or employees, provided, however, that this clause (d) shall be
disregarded for the purpose of Section 4.5, (e) acts of war, armed hostilities, sabotage or
terrorism, or any escalation or worsening of any such acts of war, armed hostilities, sabotage or
terrorism threatened or underway as of the date of this Agreement (unless, and only to the extent,
such effect, event, development or change affects the Company and its Subsidiaries in a
disproportionate manner as compared to other persons or participants in the railroad or real estate
industries in which the Company and its Subsidiaries conduct their businesses, (f) earthquakes,
hurnicanes or other natural disasters, (g) any action taken or omitted by the Company or any
Subsidiary at the written request or with the written consent of Parent or Merger Sub, or (h) any
effect resulting from or related to any decisions, orders or rulings at any level in that certain
litigation styled Sierra Club v Flowers, Case No. 03-23427 CIV—HOEVELER and any appeal
therefrom or other proceeding related thereto, or (1i) prevent or materially delay the performance
by the Company of any of its obligations under this Agreement or the consummation of the
Merger or any other transaction contemplated hereby. The parties agree that the mere fact of a
decrease in the market price of the Company Common Shares shall not, in and of itself,
constitute a Company Material Adverse Effect, but any effect, event, development or change
underlying such decrease (other than any such effects, events, developments or changes set forth
in clauses (a) through (h) above) shall be considered in determining whether there has been a
Company Material Adverse Effect.

*Company Permits” shall mean all authorizations, licenses, permits, certificates,
approvals and orders of all Governmental Entities necessary for the lawful conduct of the
businesses of the Company and its Subsidiaries.

*“Company Reports” shall mean all forms, reports, statements, information, registration
statements and other documents (as supplemented and amended since the time of filing and prior
to the date hereof) filed or required to be filed by the Company with the SEC since December 31,
2006.

“Company Required Vote” shall mean the affirmative vote of the holders of a majority of
the outstanding Shares in favor of adoption of this Agreement.

“Company Stock Option™” shall mean each outstanding option to purchase Company
Common Shares under the Company Incentive Plans.
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“Company Stock Rights” shall mean any options, warrants, convertible securities,
subscriptions, stock appreciation rights, phantom stock plans or stock equivalents or other rights,
agreements, arrangements or commitments (contingent or otherwise) obligating the Company to
issue or scll any shares of capital stock of, or options, warrants, convertible securities,
subscriptions or other equity interests in, the Company.

“Company Sharcholders Meeting” shall mean a meeting of the Company Shareholders to
be called to consider the Merger.

“Company Termination Fee"” shall mean $100 million,

“Company 10-K” shall mean the Company’s Annual Report on Form 10-K for the fiscal
year ended December 31, 2006.

“Confidentiality Agreement” shall mean the Confidentiality Agreement between the
Company and Parent dated February 23, 2007,

“Contract” shall mean any contract, lease, indenture, note, bond or other agreement that
is 1n force and effect to which either the Company or any of its Subsidiaries is a party or by
which any of their respective properties or assets are bound.

“Development Property” shall mean any real property that is, as of the date hereof, in one
or more phases of development, including pre-construction, provided that a real property shall
cease to be a Development Property at the time such real property becomes a Stabilized Property.

'E‘Eﬁ'ecuve Time” shall mean the time that Merger becomes effective in accordance with
Section 607.1105 of the FBCA.

;Employee Benefit Plan™ shall mean, with respect to any Person, each plt‘m, fund,
program, agreement, arrangement or scheme, including, but not limited to, each plan, fund,
program, agreement, arrangement or scheme maintained or required to be maintained, in each
case that is at any time sponsored or maintained or required to be sponsored or maintained by
such Person or to which such Person makes or has made, or has or has had an obligation to make,
contributions providing for employee benefits or for the remuneration, direct or indirect, of the
current or former employees, directors, officers, consultants, independent contractors, contingent
workers or leased employees of such Person or the dependents of any of them (whether written
or oral), including: each deferred compensation, bonus, incentive compensation, pension,
retirement, stock purchase, stock option and other equity compensation plan or *“welfare” plan
(within the meaning of Section 3(1) of ERISA, determined without regard to whether such plan
is subject to ERISA); each “pension™ plan (within the meaning of Section 3(2) of ERISA,
determined without regard to whether such plan is subject to ERISA); and each severance plan or
agreement, health, vacation, summer hours, supplemental unemployment benefit, hospitalization
insurance, medical, dental, legal and each other employee benefit plan, fund, program, agreement
Or arrangement.

“Encumbrance” shall mean any lien, mortgage, pledge, deed of trust, security interest,
charge, casement, right of way, restriction, option, right of first refusal, right of first offer or
other encumbrance or other adverse claim or interest.
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“Environmental Laws” shall mean any Laws relating to the environment or Hazardous
Substances, or the effect of any Hazardous Substance on human health and safety.

“Environmental Permits” shall mean all permits, licenses, franchises, certificates,
approvals and other similar authorizations of Governmental Entities relating to or required by
Environmental Laws and affecting, or relating to, the business of the Company or any Subsidiary
as currently conducted.

“ERISA” shall mean the Employee Retirement Income Secunty Act of 1974, as amended.

“Exchange Act” shall mean the Securities Exchange Act of 1934, as amended, and the
rules and regulations promulgated thereunder.

“GAAP" shall mean United States generally accepted accounting principles in effect
from time to time.

“Governmental Entity" shall mean any United States federal, state or local or any foreign
government or any court of competent jurisdiction, administrative or regulatory agency or
commission or other governmental authority or agency, domestic or foreign.

“Hazardous Substance” shall mean any pollutant, contaminant, waste, chemical material,
substance, compound or constituent in any form, including without limitation, crude oil or
petroleum or petroleum products, asbestos and asbestos-containing materials and any radioactive
substance subject to regulation, or which can give rise to liability under any Environmental Law.

“HSR Act” shall mean the Hari-Scoft-Rodino Antitryst Improvements Act of 1976, as
amended, and the rules and regulations thereunder.

“IRS” shall mean the Internal Revenue Service.

“Knowledge” or any similar expression, shall mean, with respect to the Company, the
actual knowledge, after making due inquiry within the Company, of any Person set forth in
Section 1.1 of the Company Disclosure Letter, and, with respect to Parent, the actual knowledge,
after making due inquiry within the Company, of any Person set forth in Section 1.1 of the
Parent Disclosure Letter.

*“Land Holdings™ shall mean any real property that is unimproved and not a Development
Property.

“Law"” shall mean any federal, state, local or forcign statute, law, regulation, requirement,
mnterpretation, rule, ordinance, code, policy or rule of common law of any Governmental Entity,
including any judicial or administrative interpretation thereof.

“Liabilities” shall mean any and all debts, liabilities and obligatons of any nature
whatsoever, whether accrued or fixed, absolute or contingent, known or unknown, matured or
unmatured or determined or determinable, including those ansing under any Law, those arising
under any Contract or Company Permit and those ansing as a result of any act or omission.

664582 01-New York Server 4A - MSW




“Order” shall mean any writ, judgment, injunction, consent, order, decree, stipulation,
award or executive order of or by any Governmental Entity.

“Parent Benefit Plan™ shall mean each Employee Benefit Plan that is sponsored,
maintained or contributed to by Parent or any of its Subsidiaries or with respect to which Parent
or any of its Subsidiaries is a party and in which any current or former employee, director,
officer, consultant, independent contractor, contingent worker or leased employee of Parent or its
Subsidiaries is eligible to participate or derive a benefit.

“Parent Disclosure Letter” shall mean the Parent Disclosure Letter dated as of the date
hereof and delivered by Parent to the Company prior to the execution of this Agreement.

“Parent Material Adverse Effect” shall mean, with respect to Parent or Merger Sub, any
event, effect, development or change that, individually or in the aggregate, is or would be
reasonably likely to prevent or matenally dclay the performance by Parent or Merger Sub of any
of their material obligations under this Agreement or the consummation of the Merger or the
other transactions contemplated by the Transaction Documents.

“Parent Termination Fee" shall mean $150 million.

“Paying Agent” shall mean a bank or trust company reasonably satisfactory o the
Company that is organized and doing business under the Laws of the United States or any state
thereof and has a combined capital and surplus of at least $500,000,000 appointed by Parmt to
act as paying agent for payment of the Merger Consideration.

“Person” shall mean any individual, corporation, partnership (general or limited), hmited
hability company, hmited liability partnership, trust, joint venture, joint-stock company,
syndicate, association, entity, unincorporated organization or government, or any polltlcal
subdivision, agency or instrumentality thereof.

“Proxy Statement” shall mean a definitive proxy statement and any amendment or
supplement thereto, relating to the Merger and this Agreement to be mailed to the Company
Shareholders in connection with the Company Shareholders Meeting.

“Representative” of a Person means any officer, director, Affiliate, employee, partner,
investment banker, financial advisor, financing source, co-investor, attorney, accountant or other
agent or advisor.

“Rights Agreement” shall mean the Second Amended and Restated Rights Agreement,
dated as of April 27, 2006, by and between the Company and American Stock Transfer & Trust
Company, as Rights Agent, as amended.

“SEC” shall mean the Securities and Exchange Commission.

“Securities Act” shall mean the Securities Act of 1933, as amended, and the rules and
regulations promulgated thereunder.
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“Special Dividend” shall mean a dividend of $21.50 per share of Company Common
Stock which shall be paid no Jater than the day prior to the Closing Date.

“Stabilized Property” shall mean any real property that is improved and (i) is 90% leased
or (11) one year has elapsed since a certificate of occupancy has been issued with respect to such

real property.
“STB" shall mean the Surface Transportation Board.

“Subsidiary” of any Person shall mean any corporation, parinership, limited liability
company, joint venture or other legal entity of which such Person (either directly or through or
together with another Subsidiary of such Person) owns more than 50% of the voting stock equity
interests or general partnership interests of such corporation, partnership, limited liability
company, joint venture or other legal entity, as the case may be.

“Subsidiary Stock Rights” shall mean any options, wamants, convertible securities,
subscriptions, stock appreciation rights, limited liability company interests, partnership interests,
phantom stock plans or stock or equity equivalents or other rights, agreements, arrangements or
commitments (contingent or otherwise) of any character issued or authorized by the Company or
any Subsidiary of the Company relating to the issued or unissued capital stock or other equity
interests of the Subsidiaries of the Company or obligating the Company or any of its Subsidiaries
to issue or sell any shares of capital stock of, or options, warrants, convertible securities,
subscriptions or other equity interests in, any Subsidiary of the Company.

“Superior Proposal™ means a bona fide written Acquisition Proposal (on its most recently
amended and modified terms, if amended and modified) made by a Third Party (i) that relates to
more than 50% of the outstanding Company Common Shares or all or substantially all of the
assets of the Company and its Subsidiaries taken as a whole, (ii) which the Company Board
determines in its good faith judgment (after taking into account all of the terms and conditions of
the Acquisition Proposal and after consultation with its outside legal and financial advisors) to be
more favorable in the aggregate to the Company's shareholders (in their capacities as
sharcholders) than the transactions contemplated hereby (including the Merger or any other
proposal Parent may make pursuant to Section 6.6(c) and, if declared, the dividend referred to in
Recital D), (iii) the material conditions to the consummation of which are all reasonably capable
of being satisficd in the good faith judgment of the Company Board, and (iv) for which financing,
to the extent required, is then committed or, in the good faith judgment of the Company Board, is
reasonably likely to be available.

“Surviving Corporation™ shall mean the corporation surviving the Merger.

“Tax" shall mean any federal, state, county, local or foreign income, gross receipts,
property, sales, use, license, excise, franchise, employment, payroll, premium, withholding,
alternative or added minimum, ad valorem, transfer or excise tax, or any other tax, governmental
fee or other like assessment or charge 1n the nature of a tax of any kind whatsoever, together with
any interest, penalty or addition thereto, whether disputed or not, and *“Taxes” shall mean any or
all of the foregoing collectively.
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“Tax Return” shall mean any return, report, information, filing, document or similar
statement required o be filed with respect to any Tax (including any attached schedules),
including any information return, claim for refund, amended return or declaration of estimated
Tax,

“Third Party” shall mean any Person or group (as defined in Section 13(d)(3) of the
Exchange Act) other than Parent, Merger Sub or any Affiliates thereof.

“Transaction Documents” shall mean this Agreement and all other agreements,
instruments and documents to be executed by Parent, Merger Sub and the Company in
connection with the transactions contemplated by such agreements.

(b)  Each of the following terms 1s defined in the Section set forth opposite such term:

Term Section
ABreement........ccerennsisnsrensensas veesereenessrane Preamble
Cash Unit .. ..... IS ection 2.
Change in Recommendation............cccecsteermsenmensesssnssnnnss Section 6.6(a)
Closing Date........... - cersremmmmesesrenemraresrasransrsress Section 2.2
COMPANY ....ocirnirnisimtitiscssrssiniesssessessssinssssesssssnsssres Preamble .
Company Board . ............ oo rensnsrsscscaans Recital B .-
Company Common Shares ...........coceuuuss ceceeresseecsmsansasasas Recital A -
Company ESPP Termination Date...........csevsusesnnserssssesaens Section 2.9
Company Material CONtracts ...........ocoseerenseiaressnsssasssnssases Section 4.22
Company Recommendation............cuemsersimenmmsssessssnsanssnans Section 6.5
Company Restricted Shares.. “ verssrnsassesnnnsnsanas Section 2.8
Company Shareholders........... S ——— Recital B
15,0 ) . Section 6.3(b) -
ENd DAte.......oocerccccrnrcccasrcessasnerssreesssssesasssosmessasassorevosans Section 8.1(b) .
Exchange Fund..........cccoonnun rrreressaesenseasnssspsnpanias Section 3.1
EXPEnses ......cocevvecrrricrreneeenesaasrsenene vesrrssnernsarsnns e Section 8 3(a)
Escrow Agent.......ccccecvmmeniininnmnennenennns ceemesnerrannnnens Scction 2 8
FBCA .....oe crecttrinires vnvvmnssnvrrssnens savsasenes sensssanses Recital A
Filed SEC Documents.. .........cccurrererens cermenmrsnrenennnerere Article IV
Financing..........cccoecreermrernrane cermrasserenranssevrnsersasananeas Scction 5.6(c)
Financing Commitments............cccccorruunne . .... Section 5.6(b)
FTC s S Section 6.3(b)
Government Order ....... ceremtntteneennernes Section 8.1(c)
Indcbtedness wrresassasenenanen S Section 6. 1(b)ix)
Indemnified Parties................. JE— Scction 6.9(a)
Intellectual Property Rights ...........ccoercecennncrmmsnonsecnsnsanens Section 4.15
JOINt VENMUTES ....cceccineniniiiciesencneneseinreresmisessssesssrsssssssssasses Section 4.4(c)
Letter of Transmittal ... .....c.cc.oovvevieinnrevniensisncersensssssiseseen Section 3.2(a)
Material Leases... iMiess  eerssessssssrsssessesesenssREeRIaS Section 4.22
METgEr....... ot e e Recital A
Merger Consideration. ............conevecermenennns ST Section 2.4(a)
Merger Sub........ reeseisiaisesmesh e A e e e mrnanseneanns Preamble
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Term Section

Notifying Party......... veessesenasaseressassseseposaereas eans Section 6.3(1)
Other Filings ................... tresseensamsnnennuens Section 6.4
Parent ............ triveeaessarnnesnaanes reessssesenteseranes Preamble
Permitted Encumbrances “ treresessasnnsnssavases Section 4.11(c)
Permitted Investments Section 3.1
Real Property ........ccceeioivvrmnmrecsssssscnenmsmmsssssaranns . Section 4.11(a)
Restnctive Agreements....... rresesnassrssaeens . Section 4.22
Retention Amounts .. tevrresnrraennrtsetaivens Section 6.8(g)
Retention Date........... - S Section 6.8(g)
Retention Plan............ " Section 6.8(g)
Section 16......... . .. Section 6.8(F)
Shares............. - e S€ction 2.4(8)
Termination Date............ - rerrnvees SECHO

WARN Act.....cccoomerersareens . sareneseasrenmnrrirtase Section 4.14(b)

Section 1.2  Interpretation and Rules of Construction.

In this Agreement, except to the extent otherwise provided or that the context otherwise
requires:

()  when a reference is made in this Agreement to an Arficle, Section, Exhibit or
Schedule, such reference is to an Article or Section of, or an Exhibit or Schedule to, this
Agreement unless otherwise indicated;

(b)  the table of contents and headings for this Agreement are for reference purposes
only and do not affect in any way the meaning or interpretation of this Agreement;

(¢  whenever the words “include,” “includes” or “including” are used in this
Agreement, they are deemed to be followed by the words “without limitation;”

(d)  the words “hereof.” “herein” and “hereunder” and words of similar import, when
used 1n this Agreement, refer to this Agreement as a whole and not to any particular provision of

this Agreement;

(¢)  references to any statute, rule or regulation are to the statute, rule or regulation as
amended, modified, supplemented or replaced from time to time (and, in the case of statutes,
include any rules and regulations promulgated under the statute) and to any section of any statute,
rule or regulation include any successor to the section;

63 all terms defined 1n this Agreement have the defined meanings when used in any
certificate or other document made or delivered pursuant hereto, unless otherwise defined therein;

(g)  the definitions contamed in this Agreement are applicable to the singular as well
as the plural forms of such terms;

(h)  references to any Person are also to its successors and permitted assigns;
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(i) the use of “or” is not intended to be exclusive unless expressly indicated
otherwise;

@) “wniting,” “written” and comparable terms refer to printing typing and other
means of reproducing words (including electronic media) in a visible form; and

(k) references from or through any date mean, unless otherwise specified, from and
including or through and including, respectively.

ARTICLE II
THE MERGER

Section2.1  The Merger; Effect of the Merger.

(8) Upon the terms and subject to the conditions set forth in this Agreement, at the
Effective Time, Mcrger Sub shall be merged with and into the Company in accordance with the
FBCA, whereupon the separate existence of Merger Sub shall cease and the Company shall
continue as the Surviving Corporation under the Laws of the State of Flonda.

(b)  The Merger shall have the effects set forth in Section 607.1106 of the FBCA and
other applicable Law. Accordingly, from and after the Effective Time, the Surviving
Corporation shall have all the properties, rights, privileges, powers, interests and franchises and
shall be subject to all restrictions, disabilities, debts, duties and Liabilities of the Company and
Merger Sub. -

Section2.2 Closing. Subject to the terms and conditions of this Agreement, the
Closing will take place at 10:00 a.m., local time, as promptly as practicable but in no event later
than the fifth Business Day afier the satisfaction or waiver of the conditions (other than those
conditions that by their nature are to be satisfied at the Closing, but subject to the fulfillment or
waiver of those conditions) set forth in Article VII (the “Closing Date™), at the offices of
Skadden, Arps, Slate, Meagher & Flom LLP, 4 Times Square, New York, New York 10036,
unless another time, date or place is agreed to in writing by the parties; provided, however, that if
all the conditions set forth in Article VII shall not have been satisfied or waived (to the extent
permitted by Law) on such fifth Business Day, then, subjcct to Section 8.1, the Closing will take
place on the first Business Day on which all such conditions shall have been satisfied or waived
(to the extent permitted by Law).

Section 2.3  Effective Time. On the Closing Date and subject to the terms and
conditions hereof, the Articles of Merger shall be filed with the Secretary of State of the State of
Florida. The Merger shall become effective at the Effective Time.

Section 2.4  Conversion of the Shares. At the Effective Time, by virtue of the Merger
and without any action on the part of Parent, Merger Sub, the Company or the holders of any of
the following securities:

(a)  Except as provided in Section 2.4(b), each Company Common Share issued and
outstanding immediately prior to the Effective Time (the “Shares”), together with the rights
1ssued pursuant to the Rights Agreement shall be canceled and shall, by virtue of the Merger and
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without any action on the part of the holder thereof, be converted automatically into the right to
receive, in cash without interest, $62.50 (the “Merger Consideration™), upon surrender of the
Certificate representing such Shares as provided n Article II]. All Shares, when so converted,
shall no longer be outstanding and shall automatically be retired and shall cease to exist, and
each holder of a Certificate representing Shares shall cease to have any rights with respect
thereto, except the right to receive the Merger Consideration into which such Shares have been
converted, as provided herein.

(b)  Each Share that is owned by the Company as treasury stock or otherwise or by
any Subsidiary of the Company and each Share owned by Parent, Merger Sub or any other
Subsidiary of Parent immediately prior to the Effective Time shall be canceled and retired and
cease to exist and no payment or distribution shall be made with respect thereto.

(c)  Each share of common stock of Merger Sub issued and outstanding immediately
prior to the Effective Time shall be converted into and become one validly issued, fully paid and
nonassessable share of common stock, no par value, of the Surviving Corporation and shall
constitute the only outstanding shares of capital stock of the Surviving Corporation.

Secion2 5  Organizational Documents.

(8) At the Effective Time, pursuant to the Merger, the articles of incorporation of
Merger Sub, as in effect immediately prior to the Effective Time, shall be the articles of
incorporation of the Surviving Corporation, except that, at the Effective Time, Article I of such
articles of incorporation shall be amended to provide that the corporate name of the Surviving
Corporation is “Flonda East Coast Industries, Inc.” Thereafter, the articles of incorporation of
the Surviving Corporation may be amended in accordance with its terms and as provided by Law.

{(b) At the Effective Time, pursuant to the Merger, the bylaws of Merger Sub as in
effect immediately prior to the Effective Time shall be the bylaws of the Surviving Corporation,
except that, at the Effective Time, Article ! of such bylaws shall be amended to provide that the
corporate name of the Surviving Corporation is “Florida East Coast Industries, Inc.” Thereafter,
the bylaws of the Surviving Corporation may be amended in accordance with their terms and the
articles of incorporation of the Surviving Corporation and as provided by Law.

Section 2,6  Directors and Officers of the Surviving Corporation. The Company shall
cause to be dehivered to Parent, promptly, but in no event later than five (5) Business Days prior

to the Closing, resignations of all the directors of the Company, uniess otherwise specified by
Parent, to be effective at the Effective Time At the Effective Time, the directors of Merger Sub
shall continue in office as the directors of the Surviving Corporation and the officers of the
Company shall continue 1n office as the officers of the Surviving Corporation, and such directors
and officers shall hold officc until successors are duly clected or appointed and qualified in
accordance with and subject to applicable Law and the articles of incorporation and bylaws of
the Surviving Corporation.

Section 2.7 Company Stock Options.

(a) At the Effective Time, by virtue of the Merger and without any action on the part
of any holder, each then-outstanding Company Stock Option shall be canceled, and, in the case
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of (x) a Company Stock Option having a per share exercise price less than the sum of (i) the
Merger Consideration plus (ii) the Special Dividend, converted into the right to receive from the
Surviving Corporation an amount (subject to any applicable withholding tax and payable without
interest) in cash equal to the product of (A) the number of Company Common Shares subject to
such Company Stock Option immediately prior to the Effective Time and (B) the amount by
which the sum of (i) the Merger Consideration plus (ii) the Special Dividend exceeds the per
share exercise price of such Company Stock Option, or (y) a Company Stock Option having a
per share exercise price equal to or greater than the sum of (i) the Merger Consideration plus (ii)
the Special Dividend, without the payment of cash or issuance of other securities in respect
thereof. The cancellation of a Company Stock Option as provided in the immediately preceding
sentence shall be deemed a release of any and all rights the holder thereof had or may have had
in respect of such Company Stock Option.

(b)  Subject to Section 3.7, all payments with respect to canceled Company Stock
Options shall be made by the Paying Agent (and Parent shall cause Paying Agent to make such
payments) as promptly as reasonably practicable after the Effective Time from the Exchange
Fund. Such payments shall be accompanied by a letter from the Paying Agent explaining how
the payment amounts with respect to the canceled Company Stock Options were determined.

(c)  Except as otherwise agreed to by the parties, (i) each Company Incentive Plan
(together with any target equity opportunities established or contingently established thereunder,
which shall become void ab initio) shall terminate as of the Effective Time and the provisions in
any other plan, program or arrangement providing for the issuance or grant of any other interest
in respect of the capital stock of the Company or any Subsidiary thereof shall be canceled as of
the Effective Time and (ii) the Company shall ensure that following the Effective Time no
participant in the Company Incentive Plans or other plans, programs or arrangements shall have
any right thereunder to acquire any equity securities of the Company, the Surviving Corporatlon
or any Subsidiary thereof.

Section 2.8  Restnicted Stock. If any Company Common Share outstanding
immediately prior to the Effective Time is not then vested under any stock option or
compensation plan, agreement or arrangement of the Company, or otherwise (“Company
Restricted Shares™), then, there shall be substituted for each such Company Restricted Share a
long-term incentive cash award (a *“Cash Unit") in the amount of the Merger Consideration,
which shall vest or be forfeited 1n accordance with the vesting and forfexture provisions
governing such Company Restricted Share (as such provisions exist immediately prior to the
Effective Time) and shall be paid to the holder of such award, immediately upon vesting. The
Company shal] take such actions as may be necessary to provide for the substitution of such long
term incentive cash awards for the Company Restricted Shares in accordance with the documents
goverming Company Restricted Shares. Immediately afier the Effective Time, Parent shall create
an interest-bearing "Escrow Fund" by depositing with an escrow agent mutually acceptable to the
Company and Parent (the “Escrow Agent™), pursuant to an escrow agreement mutually agreeable
to the Company and Parent, cash in the aggregate amount equal to the Merger Consideration
which would have been payable with respect to the Company Restricted Shares, if their
restrictions had lapsed and they had vested immediately prior to the Effective Time. Subject to
Section 3.7, upon the vesting of a Cash Unit in accordance with the first sentence of this Section
2.8, the cash in escrow in respect thereof shall immediately be paid (together with accrued and
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unpaid interest) to the holder of the Company Restricted Share for which it was substituted, net
of fees payable or paid to the escrow agent and taxes payable, paid or withheld. Upon the
forfeiture of a Cash Unit in accordance with the first sentence of this Section 2.8, it shall
immediately be paid (together with accrued and unpaid interest) to Parent, net of fees payable or
paid to the escrow agent and taxes payable, paid or withheld.

Section 2.9 Company ESPP. The Company shall take any and all actions with respect
to the Company ESPP as are necessary to provide that: (i) with respect to the Offering Period (as
defined in the Company ESPP) in effect as of the date hercof, no employee who is not a
participant in the Company ESPP as of the date hereof may become after the date hereof a
participant in the Company ESPP and no participant in the Company ESPP may increase the
percentage amount of his or her payroll deduction election from that in effect on the date hereof
for such Offering Period; (ii) subject to consummation of the Merger, the Company ESPP shall
terminate, effective immediately before the Effective Time (the “Company ESPP Termipation
Date™); and (iii) 1f the Offering Period in effect as of the date horeof terminates prior to the
Company ESPP Termination Date, the Company ESPP shall be suspended and no new Offering
Peniod will be commenced under the Company ESPP unless this Agreement shall have
terminated prior to the consummation of the Merger. If such Offering Period is still in effect on
the Company ESPP Termination Date, then, on the Company ESPP Termination Date, each
purchase right under the Company ESPP as of the Company ESPP Termination Date shall be
automatically exercised by applying the payroll deductions of each participant in the Company
ESPP for such Offering Period to the purchase of a number of whole Shares (subject to the
provisions of the Company ESPP regarding the number of shares purchasable) at an exercise
price per Share equal to the lower of (A) 85% of the Fair Market Value (as defined in the
Company ESPP) of a Company Common Share at the start of the Offering Period and (B) 85%
of the Merger Consideration, which number of shares will then be canceled and converted into
the right to receive the Merger Consideration in accordance with Section 2 4 hereof. Any excess
payroll deductions not used as a result of share limitations under the Company ESPP shall be
distributed to each participant without interest. If a fractional number of Shares results, then
such number shall be rounded down to the next whole number, and the excess payroll deductions
shall be distributed to the applicable participant without interest. As soon as reasonably
practicable after the Effective Time, Parent shall cause the Paying Agent to pay to each
participant in the Company ESPP entitled to payment in accordance with this Section 2.9 the
amounts payable with respect thereto.

Section 2.10 Adjustments to Prevent Dilytion. Subject to the restrictions contained in
Section 6 1, in the event that the Company changes the number of Shares issued and outstanding
prior to the Effective Time as a result of a reclassification, stock split (including a reverse stock
split), stock dividend or distribution, recapitalization, merger, subdivision, issuer tender or
exchange offer, or other similar transaction, the Merger Consideration shall be proportionately
adjusted to reflect such change.

ARTICLE Il
EXCHANGE OF CERTIFICATES
Section 3.1  Paying Agent. Prior to the Effcctive Time, Parent shall appoint the Paying

Agent to act as paying agent for the payment of the Merger Consideration upon surrender of the
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Certificates pursuant to this Asticle III. Immediately after the Effective Time, Parent shall
deposit with the Paying Agent cash in the aggregate amount required to pay the Merger
Consideration in respect of the Shares plus cash to pay for (i) Company Stock Options pursuant
to Section 2 7, and (ii) amounts with respect to the Company ESPP pursuant to Secticn 2.9 (such
cash amounts being referred to herein as the “Exchange Fund™). The Exchange Fund shall be
used solely for purposes of paying the Merger Consideration and amounts with respect to
Company Stock Options, and the Company ESPP in accordance with this Article IIl and shall
not be used to satisfy any other obligation of the Company or any of its Subsidiaries, including,
for the avoidance of doubt, any obligation of the Company or any of its Subsidianes relating to
the Company Restricted Shares. Pending distribution of the Exchange Fund in accordance with
this Article IIl, Parent may direct the Paying Agent to invest such cash, provided that such
investments (i) shall be obligations of or guaranteed by the United States of America,
commercial paper obligations receiving the highest rating from either Moody's Investors
Services, Inc. or Standard & Poor’s Corporation, or certificates of deposit, bank repurchase
agreements or bankers acceptances of domestic commercial banks with capital exceeding
$500,000,000 (collectively “Permitted Investments'™) or money market funds that are invested
solely m Permitted Investments and (ii) shall have maturities that will not prevent or delay
payments to be made pursuant to this Article III. Any income from investment of the Exchange
Fund will be payable solely to Parent.

Section3.2  Exchange Procedures.

. (a)  As soon as practicable after the Effective Time, the Paymg Agent shall.mail to
“each holder of record of a Certificate or Certificates that, immediately prior to the Effective Time,
reprmented outstanding Shares subsequently converted into the right to receive the Merger
" Consideration, as set forth in Section 2.4: (i) a letter of transmittal (a “Letter of Transmitta]”)
.that (A) shall specify that delivery shall be effected and risk of loss and title to the Certificates
shall pass only upon proper delivery of the Certificates to the Paying Agent (or an affidavit of
loss in lieu thereof, together with any bond or indemnity agreement, as contemplated by Section
J) and (B) shall be in such form and have such other provisions as the Surviving Corporation
may reasonably specify; and (ii) instructions for use in effecting the surrender of the Certificates
m exchange for the applicable Merger Consideration.

3 af M,

(b)  Upon surrender of a Certificate for cancellation to the Paying Agent, together
with a Letter of Transmittal, duly completed and executed, and any other documents reasonably
required by the Paying Agent or the Surviving Corporation, (i) the holder of such Certificate
shall be entitled to recerve in exchange therefor a check representing the applicable amount of
cash that such holder has the right to receive pursuant to Section 2.4 and (ii) the Certificate so
surrendered shall forthwith be canceled. No interest will be paid or accrued on the cash payable
upon surrender of the Certificates. Until surrendered as contemplated by this Section 3.2, each
such Certrficate shall be deemed at any time after the Effective Time to represent only the right
to receive upon such surrender the applicable Merger Consideration.

(©) In the event of a transfer of ownership of Shares that is not registered in the
transfer records of the Company, the appropriate amount of the Merger Consideration may be
paid to a transferee if the Certificate representing such Shares is presented to the Paying Agent
properly endorsed or accompanied by appropriate stock powers and otherwise in proper form for
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transfer and accompanied by all documents reasonably required by the Paying Agent to evidence
and effect such transfer and to evidence that any applicable Taxes have been paid.

Section3.3  No Further Ownership Rights. All Merger Consideration paid upon the
surrender for exchange of the Certificates representing Shares in accordance with the terms
hereof shall be deemed to have been paid in full satisfaction of all rights pertaining to such
Shares and, after the Effective Time, there shall be no further registration of transfers on the
transfer books of the Surviving Corporation of the Shares that were outstanding immediately
prior to the Effective Time. If, after the Effective Time, Certificates are presented to the
Surviving Corporation for any reason, they shall be canceled and exchanged as provided in this
Article I

Section3.4 Termination of Exchanpe Fund. Any portion of the Exchange Fund
(including any interest and other income received with respect thereto) that remains undistributed
to the former Company Shareholders on the date twelve (12) months after the Effective Time
shall be delivered o Parent upon demand, and any former holder of Shares who has not
theretofore received any applicable Merger Consideration to which such Company Stockholder
is entitled under this Article [II shall thereafier look only to Parent (subject to abandoned
property, escheat or other similar Laws) for payment of claims with respect thereto and only as a
general creditor thereof.

Section3.5 No Liability. None of Parent, the Surviving Corporation or Merger Sub
shall be liable to any holder of Shares for any part of the Merger Consideration delivered to a
public official pursuant to any applicable abandoned property, escheat or similar Law. Any
amounts remaining unclaimed by holders of any such Shares at such date as is immediately prior
to the time at which such amounts would otherwise escheat to, or become property of, any
Governmental Entity shall, to the extent permitted by applicable Law or Order, become the
property of Parent free and clear of any claims or interest of any such holders or their successors,
assigns or personal representatives previously entitled thereto.

Section 3.6  Lost, Stolen or Destroyed Certificates. If any Certificate shall have been
lost, stolen or destroyed, upon the making of an affidavit of that fact by the Person claiming such
Certificate to be lost, stolen or destroyed and, if required by and at the discretion of Purent or the
Surviving Corporation, the posting by such Person of a bond in such reasonable amount as
Parent or the Surviving Corporation may direct, or the execution and delivery by such Person of
an indemnity agreement in such form as Parent or the Surviving Corporation may direct, in each
case as indemnity against any claim that may be made against it with respect to such Certificate,
the Paying Agent shall issue in exchange for such lost, stolen or destroyed Certificate the
appropriate amount of the Merger Consideration.

Section 3.7  Withholding of Tax. Notwithstanding anything to the contrary in this
Agreement, Parent, the Surviving Corporation, any Affiliate thereof, the Paying Agent or the
Escrow Agent shall be entitled to deduct and withhold from amounts otherwise payable pursuant
to this Agreement to any holder of Shares (including Company Restricted Shares and Cash Units
substituted therefor) or Company Stock Options, and any participant in the Company ESPP, such
amounts as Parent, the Surviving Corporation, any Affiliate thereof, the Paying Agent or the
Escrow Agent is required to deduct and withhold with respect to the making of such payment
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under the Code or any provision of state, local or foreign Tax Law. To the extent that emounts
are so withheld by the Surviving Corporation, any Affiliate thereof, Parent, the Paying Agent or
the Escrow Agent, such withheld amounts shall be (a) paid over to the applicable Governmental
Entity 1n accordance with epplicable Law or Order and (b) treated for all purposes of this
Agreement as having been paid to the holder or participant, as the case may be, in respect of
which such deduction and withholding was made by the Surviving Corporation, any Affiliate
thereof, Parent, the Paying Agent or the Escrow Agent, as the case may be.

ARTICLE IV
REPRESENTATIONS AND WARRANTIES OF THE COMPANY

Except as disclosed in any report, schedule, form, statement or other document filed with,
or furnished to, the SEC by the Company and publicly available prior to the date of this
Agreement (collectively, the “Filed SEC Documents™) (excluding, in each case, any disclosures
set forth 1n any nsk faclor section, in any section relating to forward-looking statements and any
other disclosures included therein, to the extent that they are cautionary, predictive or forward-
looking) or set forth in the Company Disclosure Letter delivered by the Company to Parent
concurrently with the execution of this Agreement (it being understood that any information set
forth 1n one section or subsection of the Company Disclosure Letter shall be deemed to apply to
and qualify the Section or subsection of this Agreement to which it corresponds in number and
each other Section or subsection of this Agreement only to the extent that it is reasonably
apparent on its face that such information is relevant to such other Section or subsection), the

.Company represents and warrants to each of the other parties hereto as follows: "

] : Section 4.1  Organizaton and Good Standing: Charter Documents.

" (8  Each of the Company and its Subsidiaries (i) is a corporation or other legal entity,
] duly orgamzed, validly existing and in good standing under the Laws of its jurisdiction of
ngcorporation, except where any failure to be so orgamzed existing or in good standing would
not reasonably be expected to have, individually or in the aggregate, a Company Matenal
Adverse Effect, (ii) has full corporate or similar power and authority to own, lease and operate its
properties and assets and to conduct its business as presently conducted, except where any failure
to have such power or authority, individually or in the aggregate, has not had and would not
reasonably be expected to have, individually or in the aggregate, a Company Material Adverse
Effect, and (in) is duly qualified or licensed to do business as a foreign corporation and is in
good standing in each jurisdiction where the character of the properties owned, leased or
operated by 1t or the nature of its business makes such qualification or licensing necessary,
except where the failure to be so qualified or licensed reasonably would not be expected to have,
individually or in the aggregate, a Company Material Adverse Effect

(b)  The copies of the Company Anticles of Incorporation and Company Elylaws that
are incorporated by reference into the Company 10-K are complete and correct copies thereof as
n effect on the date hereof. The Company is not in violation of any of the provisions of the
Company Articles of Incorporation or the Company Bylaws and will not be in violation of any of
the provisions of the Company Articles of Incorporation or Company Bylaws, as such Company
Articles of Incorporation and Company Bylaws may be amended (subject to Section 6.1)
between the date hereof and the Closing Date.
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Section4.2  Authority for Agreement The Company has all necessary corporute
power and authority to execute and deliver this Agreement, to perform its obligations hereunder
and to consummate the Merger and the other transactions contemplated by this Agreement. The
execution, delivery and performance by the Company of this Agreement, and the consummation
by the Company of the Merger and the other transactions contemplated by this Agreement, have
been duly authorized by all necessary corporate action, and no other corporate proceedings on
the part of the Company, and no other votes or approvals of any class or series of capital stock of
the Company, are necessary to authorize this Agreement or to consummate the Merger or the
other transactions contemplated hereby, other than the Company Required Vote. This
Agreement has been duly executed and delivered by the Company and, assuming the due
authorization, execution and delivery by Parent and Merger Sub, constitutes a legal, valid and
binding obligation of the Company enforceable against the Company in accordance with its
terms, except as enforcement thereof may be limited against the Company by (i) bankruptcy,
msolvency, fraudulent conveyance, reorganization, moratorium and other Laws relating to or
affecting creditors’ rights generally, general equitable principles (whether considered in a
proceeding in equity or at law) and any implied covenant of good faith and fair dealing, or
remedies in general, as from time to time in effect, or (ii) the exercise by courts of equity powers.

Section 4.3 italization.

(a)  The authorized capital stock of the Company consists of 150,000,000 Company
Common Shares and 20,000,000 shares of preferred stock. As of the date hereof, 36,956,136
Company Common Shares (including restricted Company Common Shares) are issued and
outstanding; no shares of preferred stock are issued and outstanding; 3,214,283 Company
Common Shares and no shares of preferred stock are held in the Company’s treasury; and no
Company Common Shares or preferred stock are held by a Subsidiary of the Company. All
outstanding Shares are, and any additional Company Commeon Shares issued by the Company
after the date hereof and prior to the Effective Time will be, duly authorized and validly issued,
fully paid and nonassessable, and not subject to any preemptive rights, Except as set forth in this
Section 4.3(a) and for changes after the date hereof resulting from the exercise of Company
Stock Options or rights pursuant to the Company ESPP, in each case, outstanding on the date
hereof or contemplated by Section 2.9, there are no outstanding shares of capital stock of or other
voting securities or ownership interests in the Company. Section 4.3(a) of the Company
Disclosure Letter contans a complete and correct list of each outstanding Company Stock
Option, right pursuant to the Company ESPP and restricted Company Common Share, including
the holder, date of grant and vesting schedule.

(b)  As of the date hereof, (i) 247,719 Company Stock Options are outstanding
pursuant to the Company Incentive Plans, each such Company Stock Option entitling the holder
thereof to purchase one Company Common Share and (ii) the aggregate amount of payroll
deductions made and authorized to be made by employees during the current Offenng Period
under the Company ESPP (assuming the current Offering Period ends on June 30, 2007) and
authorized to be applied to the purchase of Company Commeon Shares under the Company ESPP
will be an amount not greater than $250,000. Section 4.3(b) of the Company Disclosure Letter
contains a complete and correct list as of the date hereof of each outstanding Company Stock
Option and Company ESPP purchase right, including, as applicable, the holder, date of grant,
exercise price, vesting schedule and number of Company Common Shares subject thereto (to the
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extent calculable as of the date of this Agreement). Except as set forth in this Section 4.3(b), as
of the date of this Agreement, there are no Company Stock Rights.

(c)  Except for obligations to repurchase Company Restricted Shares upon vesting,
there are no outstanding contractual obligations of the Company or any of its Subsidiaries to
repurchase, redeem or otherwise acquire any Shares or Company Stock Rights or to pay any
dividend or make any other distribution in respect thereof. There are no voting trusts or other
agreements or understandings to which the Company 1s a party with respect to the voting of
stock of the Company

Section4.4 Company Subsidiaries. A true and complete list of all the Subsidiaries of
the Company is set forth in Exhibit 21 to the Company 10-K. Except as set forth in Section 4.4
of the Company Disclosure Letter, (i) the Company is the direct or indirect owner of all
outstanding shares of capital stock of each Subsidiary of the Company and all such shares are
duly authorized, validly issued, fully paid and nonassessable, (ii) all of the outstanding shares of
capital stock of each Subsidiary of the Company are owned by the Company free and clear of all
Encumbrances, (iii) there are no outstanding Subsidiary Stock Rights, (iv) there are no
outstanding contractual obligations of the Company or any of its Subsidiaries to repurchase,
redeem or otherwise acquire any capital stock of any Subsidiary of the Company or any
Subsidiary Stock Rights or to pay any dividend or make any other distribution in respect thereof
and (v) thc Company docs not own, directly or indirectly, five percent or more of class of capital
stock or other equity or voting interests of any Person other than the capital stock of its
Subsidiaries and the joint ventures set forth in Section 4.4 of the Company Disclosure Letter (the
“Joint Ventures™) '

$ection 45 No Conflict; Required Filings and Consents.

() The execution and delivery of this Agreement by the Company do not,.and the
performance of this Agreement by the Company and the consummation of the Merger (subject to
the approval of this Agreement by the Company Required Votc) and the other transactions
contemplated by this Agreement will not: (i) conflict with or violate any provision of the
Company Articles of Incorporation or Company Bylaws, or the equivalent charter documents of
any Subsidiary of the Company, (ii) assuming that all consents, approvals and authorizations
contemplated by Section 4.5(b) have been obtained, and all filings described therein have been
made, conflict with or violate any Law applicable to the Company or its Subsidiaries or by which
any property or asset of the Company or any of its Subsidiaries is bound or affected, (iii) require
any consent or other action by any Person under, result in a breach of or constitute a default (or
an event that with notice or lapse of time or both would become a default) under, give to others
(immediately or with notice or lapse of time or both) any right of termination, amendment,
acceleration or cancellation of, result (immediately or with notice or lapse of time or both) in
tnggering any payment or other obligations under, result in the loss of any right or benefit to
which the Company or any of its Subsidiaries is entitied under any note, bond, mortgage,
indenture, contract, agreement, leasc, license, permit, franchise or other instrument or obligation
or authonzation to which the Company or any of its Subsidiaries is a party or by which the
Company or any of its Subsidiaries, or any property or asset of the Company or any of its
Subsidiaries, is bound or affected or (iv) result (immediately or with notice or lapse of time or
both) in the creation of an Encumbrance on any property or asset of the Company or its

19

664582 01-New York Scrver 4A - MSW



Subsidiaries, except in the case of clauses (i), (iii) and (iv) above for any such conflicts,
violations, breaches, defaults or other occurrences that would not rcasonably be expected to have,
individually or in the aggregate, a Company Material Adverse Effect.

(b)  The execution and delivery of this Agreement by the Company do not, and the
performance of this Agreement by the Company and the consummation of the Merger and the
other transactions contemplated by this Agreement will not, require any action, consent, approval,
authorization or permit of, or filing with or notification to, or registration or qualification with,
any Governmental Entity, except for applicable requirements, if any, of the Securities Act, the
Exchange Act, the New York Stock Exchange, state securities laws or “blue sky” laws, the HSR
Act (if applicable), the Interstate Commerce Commission Termination Act, the STB, and filing
and recordation of the Articles of Merger, as required by the FBCA and such other consents,
approvals, authorizations, permits, filings and notifications that would not, individually or in the
aggregate, have a Company Material Adverse Effect.

Section4.6 Compliance. The Company and its Subsidiaries hold all Company
Permits and are m compliance with the terms of such Company Permits, except where the failure
to hold or be in compliance with such Company Permits would not reasonably be expected to
have, individually or in the aggregate, a Company Material Adverse Effect. The business of the
Company and its Subsidiaries is not being conducted in violation of any Law or Order, except
for violations that would not reasonably be expected to have, individually or in the aggregate, a
Company Material Adverse Effect. No investigation or review by any Governmental Entity with
respect to the Company or any of its Subsidiaries or their respective businesses is pending or, to
the Knowledge of the Company, threatened.

Section4.7  Litigation.

(a)  There is no claim, suit, action, proceeding, administrative charge, investigation or
arbitration pending or, to the Knowledge of the Company, threatened against or affecting the
Company or any of 1ts Subsidianes or their respective directors, officers or employees in their
capacities as such, or, to the Knowledge of the Company, any other Person for whom the
Company or any of its Subsidiarics may be liable, which, if determined adversely, would
reasonably be expected to (x) result in a Liability of the Company in excess of, as of the date
hereof, $10,000,000 or, 1n respect of claims arising after the date hercof, $20,000,000,
individually or in a series of related claims, suits, actions, proceedings, investigatons or
arbitrations, (y) result in matenal myunctive relief or (z) have a Company Material Adverse
Effect.

()  There is no Order outstanding against the Company or any of its Subsidiaries or
their respective businesses that would reasonably be expected to have, individually or in the
aggregate, a Company Material Adverse Effect.

Section4.8  Company Reports; Financial Statements.

(a)  The Company has filed all Company Reports required to be filed with the SEC.
Each Company Report has complied in all material respects with the applicable requirements of
the Securitics Act and the Exchange Act, as applicable, each as in effect on the date so filed.
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None of the Company Reports (including any financial statements or schedules included or
incorporated by reference therein) contained when filed (and, in the case of registration
statements and proxy statements, on the dates of cffectiveness and the dates of mailing,
respectively) any untrue statement of a material fact or omitted or omits or will omit, as the case
may be, to state a material fact required to be stated or mncorporated by reference thercin or
necessary to make the statements therein, in the light of the circumstances under which they were
or are made, not misleading

(b) The Company has made available (including via the SEC’s EDGAR system, as
applicable) to Parent all of the Company Financial Statements. All of the Company Financial
Statements comply, as of their respective dates of filing with the SEC, in all material respects
with the applicable accounting requirements and the published rules and regulations of the SEC
with respect thereto, and fairly present, in conformity with GAAP applied on a consistent basis
throughout the periods involved (except as may be indicated in the notes thereto), the
consolidated financial position of the Company at the respective dates thercof and the
consolidated results of its operations, changes in sharcholders equity and cash flows for the
periods indicated (subject, in the case of unaudited statements, to normal year-end audit
adjustments consistent with GAAP).

(c)  There are no Liabilities of the Company or any of its Subsidiaries and there is no
existing condition, situation or set of circumstances that reasonably would be expected.to result
..in such a Liability, other than (i} Liabilities disclosed and provided for in the Company.Balance
Shect or in the notes thereto or in the Company Reports, (ii) Liabilities incurred on behalf of the
Company in connection with the transactions contemplated by this Agreement, and (iii)
Liabilities incurred in the ordinary course of business since December 31, 2006, none of which
has had, or reasonably would be expected to have, individually or in the aggregate, a Company
Material Adverse Effect.

e (d) Since January 1, 2005, the Company and its predecessor has been and is in
compliance in all material respects with (A) the applicable provisions of the Sarbanes-Oxley Act
of 2002 and the rutes and regulations promulgated thereunder and (B) the applicable listing and
corporate governance rules and regulations of the New York Stock Exchange.

(¢) The Company has established and maintains disclosure controls and procedures
and intemal controls over financial reporting (as such terms are defined in paragraphs (€) and (f),
respectively, of Rule 13a-15 under the Exchange Act) as required by Rule 13a-15 under the
Exchange Act; provided, however, that no representation or warranty is hereby made under the
first or Jast sentence of this Section 4.8(e) with respect to the internal controls of the Codina
Group, Inc. or any other entity in which the Company acquired an equity interest in connection
with its acquisitton of Codina Group, Inc. Except as disclosed in the Company SEC Documents,
the Company’s disclosure controls and procedures are designed to ensure that information
required to be disclosed in the Company's periodic reports filed or submitted under the Exchange
Act is recorded, processed, summarized and reported within the required time periods and that all
such information is accumulated and communicated to the Company's management as
appropriate to allow timely decisions regarding required disclosure and to make the certifications
required pursuant to Sections 302 end 906 of the Sarbanes-Oxley Act of 2002, as amended. The
Company’s management has completed an assessment of the effectiveness of the Company's
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internal controls over financial reporting in compliance with the requirements of Section 404 of
the Sarbanes-Oxley Act of 2002, as amended, for the year ended December 31, 2006, and such
assessment concluded that such controls were effective.

()  The Company has disclosed to the Company’s auditors and the audit committec
of thc Company Board, based on its most recent evaluation prior fo the date hereof, (i) any
significant deficiencies and material weaknesses in the design or operation of intemal controls
over financial reporting which are reasonably likely to adversely affect in any material respect
the Company's ability to record, process, summarize and report financial information and (ii)
any fraud, whether or not material, that involves management or other employees who have a
significant role in'the Company’s internal controls over financial reporting. To the Knowledge
of the Company, the Company has not received any complaints since January 1, 2006 regarding
accounting, intenal accounting controls or auditing matters, including any such complaint
regarding questionable accounting or auditing matters.

(g)  Since January 1, 2006, the Company has not identified any material weaknesses
in the design or operation of its internal controls over financial reporting.

Section4.9  Absence of Certain Changes or Events. Since December 31, 2006, except
as contemplated by, or as disclosed in, this Agreement, the Company and its Subsidiaries have
conducted their businesses in the ordinary course consistent with past practice. There has not
been, with respect to either the Company or any of its Subsidiaries, (i) any action taken after the
date of the most recent balance sheet contained in the Company Financial Statements available
prior to the date of this Agreement that, if taken during the period from the date of this
Agreement through the Effective Time, would constitute & breach of Section 6.1(b) (other than
subsections (1v), (vui) or (ix) thereof), or (ii) since December 31, 2006 any event, occurrence,
development or state of circumstances or facts that has had or reasonably would be expected to
have, individually or n the aggregate, a Company Material Adverse Effect.

Section 4.10 Taxes.

(a)  Except as would not, individually or in the aggregate, be reasonably expected to
result in a Company Material Adverse Effect, since January f, 2004 until the date of this
Agreement, the Company and each of its Subsidiaries:

(i) have timely filed or caused to be filed all Tax Returns required to be filed
by it with the appropriate Governmental Entity 1n all jurisdictions in which 1t was
required to file Tax Returns, and all such Tax Returns were complete and correct in all
material respects;

(ii) have timely paid or caused to be paid all Taxes required to be paid by it
and have made adequate provision in the financial statements of the Company (in
accordance with GAAP) for all obligations for Taxes not yet due and payable;

(in) have not requested or caused to be requested any extension of time within
which to file any Tax Return, which Tax Return has not since been filed; and
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(iv) have withheld and paid all Taxes required to have been withheld and paid
in connection with amounts paid to any employee, creditor, stockholder or other third

party.

(b)  The Company has made available to Parent complete and correct copies of all U.S.
federal income Tax Returns and material state income or franchise Tax Retums filed by or on
behalf of the Company or any of its Subsidiaries for all taxable periods beginning on or after
January 1, 2004.

() There are no pending Tax audits relating to the Company or any of its
Subsidiaries and no waivers of statutes of limitations have been given or requested by the
Company or any of its Subsidiaries that are currently outstanding.

(d)  Except as would not, individually or in the aggregate, be reasonably expected to
result in a Company Material Adverse Effect, no Encumbrances for Taxes have been filed
against the Company or any of its Subsidianes, except for Encumbrances for Taxes not yet due
or payable for which adequate reserves have been provided for in the latest balance sheet of the

Company.

(¢}  There are no unresolved deficiencies or addihons to Taxes that have been
proposed, asserted, or assessed in writing against the Company or any of its Subs:d:anu other
than pending appeals of assessments for real estate taxes involving not more than §1 mllhon in
the aggregate. -

(0  Neither the Company nor any of its Subsidiaries has reccived any written notice
that remains outstanding from a Governmental Entity in any jurisdiction in which neither the
Companly nor any of its Subsidiaries files Tax Returns asserting that the Company or any of its
Subs:dlanes is or may be subject to taxation by that jurisdiction.

(8) There are no agreements relating to the allocation or sharing of Taxes to which
the Company or any of its Subsidiaries is a party. Other than with respect to its Subsidiaries, the
Company has no liability for the Taxes of any Person under Treasury regulation section 1.1502-6
(or any similar provision of state, local or foreign law), as a transferee or successor, by contract
or otherwise.

(h)  Since December 31, 2003, neither the Company nor any of its Subsidiaries has
entered into any closing agreement pursuant to Section 7121 of the Code or any similar provision
of any state, local or foreign law.

(i) For the two years preceding the Closing Date, neither the Company nor any of its
Subsidiaries is or will be a controlled corporation or a distributing corporation in respect of a
distribution to which Section 355(¢) of the Code could apply by reason of the acquisition of the
Company’s shares pursuant to this agreement.

Section4.11 Title to Properties.

(8  ltem 2 of the Company's Annual Report on Form 10-K for the year ended
December 31, 2006 sets forth a true and correct summary of all real properties owned by the
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Company or any of its Subsidiaries or otherwise held and/or used by the Company or any of its
Subsidiaries or any Joint Venture in connection with the operation of their businesses as
presently conducted (collectively, “Real Property™).

()  Section 4.11(b) of the Company Disclosure Letter sets forth with respect to (x)
each item of real property owned, leased or otherwise held and/or used by the Company, any of
its Subsidiaries or any Joint Venture in connection with the operation of its real estate business as
presently conducted and (y) each material track, marshalling yard, trailer/container and
automobile loading and unloading facility, operating office, shop and service building and other
railway property outside of normal right of way owned, leased or otherwise held and/or used by
the Company, any of its Subsidiaries or any Joint Venture in connection with the operation of its
railroad business: (i) the address of such real property, if applicable; (ii) whether such property is
a Stabilized Property, 8 Development Property or a Land Holding; (iii} the specific
owner/interest-holder, the type of interest that is held (other than with respect to railroad property)
and the percentage interest held by such Person; (iv) the use of such real property; and (v)
whether such Real Property 15 used or occupied by any Person other than the Company, any of
1ts Subsidiaries or any Joint Venture.

(c)  Either the Company, a Subsidiary of the Company or a Joint Venture has, with
respect to each item of real property described in Section 4.11(b) of the Company Disclosure
Letter, good and marketable fee title, or a valid lcaschold, easement, right of way or other
interest or otherwise has a valid right of possession which is sufficient to permit such Persons to
conduct such business as is currently conducted or carried on without undue charge or expense,
in each case free and clear of all Encumbrances, except for (i) mechanics’, carriers’, workmen’s,
warchousemen’s, repairmen’s or other like Encumbrances imposed by applicable Law arising or
incurred in the ordinary course of business for amounts not overdue, (ii) Encumbrances for taxes,
assessments and other governmental charges and levies that are not due and payable or that may
thereafier be paid without interest or penalty, (iii) zoning, building and other similar codes and
regulations, (iv) Encumbrances arising in the ordinary course of business under worker’s
compensation, unemployment insurance, social security, retirement and similar legislation, (v)
purchase money liens and ltens securing rental payments under capital lease arrangements, (vi)
mortgages, deeds of trust, secunty interests or other Encumbrances that secure or are related to
mdebtedness and that are set forth in Section 4.11 of the Company Disclosure Letter, (vii) any
conditions that are matters of public record in the applicable county recorder's office or that
would be disclosed by a current, accurate survey, a railroad valuation map or physical inspection
of the assets to which they relate and (viii) any Encumbrances (other than Encumbrances that
secure or are related to indebtedness whether or not reflected in the Company Reports) that have
not had and reasonably would not be expected to materially impair the use, value or operation of
any such property by the Company, its Subsidiaries or the applicable Joint Venture (collectively,
“Permitted Encumbrances™).

(d)  Each of the Company and its Subsidiaries and the Joint Ventures has good title to,
or a valid leasehold interest in, all of its tangible personal properties and assets, in each case free
and clear of all Encumbrances, except for Encumbrances that secure indebtedness reflected in the
Company Reports, and Encumbrances that would not, individually or in the aggregate,
reasonably be expected to materially impair the continued use and operation of the tangible
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personal propertics and assets to which they relate in the business of the Company and its
Subsidianes as presently conducted.

Section 4.12 Related Party Transactions. Since January 1, 2005, there has been no
transaction, or series of similar transactions, agreements, arrangements or understandings, nor
arc there any cumrently proposed transactions, or series of similar transactions, agreements,
arrangements or understandings to which the Company or any of its Subsidiaries was or is to be
a party, that would be required to be disclosed under Item 404 of Regulation S-K promulgated
under the Securities Act.

Section4.13 Employee Benefit Plans.

(a)  Section 4.13(a) of the Company Disclosure Letter sets forth a true and complete
list of each Company Benefit Plan. The Company has not been notified that any Company
Benefit Plan is undergoing an audit or is subject to an investigation of the IRS, the United States
Department of Labor or any other Governmental Entity.

(b)  Inrespect of each Company Benefit Plan, a complete and correct copy of each of
the following documents has been made available to Parent: (i) the most recent plan documents
(or, 1if a plan is not written, a written description thereof) or wntten agreement thereof, and all
amendments thereto and all related trust or other funding vehicles with respect to each such
Company Benefit Plan (provided that with respect to restricted stock agreements or agreements
evidencing Company Stock Options between the Company and any employee of it or any
Subsidiary, representative forms of such agreements have been made available);, and, if
applicable (1i) the most recent summary plan description, and all related summaries of material
modifications thereto; (iii) the most recent Form 5500 (including schedules and attachments),
financial statements and actuarial reports for the past three years; and (1v) the most recent IRS
determigaﬁon letter and any pending application.

=

(© Nether the Company nor any entily treated as a single employer with the
Company under Section 414(b), (c), (m) or (o) of the Code at any time within the immediately
preceding s1x years maintains or is required to contribute to any Employee Benefit Plan that (i) is
a “multiemployer plan” as defined in Sections 3(37) of ERISA, (ii) is subject to the funding
requirements of Section 412 of the Code or Title IV of ERISA, (iii) provides for post-retirement
medical, life insurance or other welfare-type benefits (other than as required by Part 6 of Subtitle
B of Title ] of ERISA or Section 49808 of the Code or under a similar state law), or (iv) is a
“defined benefit plan™ (as defined in Section 414 of the Code), whether or not subject to the
Code or ERISA.

(d) The Company Benefit Plans and their related trusts intended to qualify under
Sections 401 and 501(a) of the Code are subject to current favorable determination letters from
the IRS and, to the Knowledge of the Company, nothing has occurred that 1s reasonably hikely to
result in the revocation of such letter,

{¢) The Company Benefit Plans have been mamtained and administered in all
material respects in accordance wath their terms and applicable Law.
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()  There is no Contract, plan or arrangement (written or otherwise) covering any
current or former employee or contractor of the Company or any of its Subsidiaries that,
individually or collectively, would entitle any employee or former employee to any severance or
other payment or benefit as a result of the transactions contemplated hereby (i) that would
constitute an “excess parachute payment” within the meaning of Section 280G of the Code or (ii)
that would not be deductible pursuant to the terms of Section 162(m) of the Code.

(8  All contributions (including all employer contributions and employee salary
reduction contributions) and premium payments that are due have been timely made with respect
to each Employee Benefit Plan or have been recorded on the financial statements or records of
the Company or its Subsidianes.

(h) There are no suvits, actions, disputes, claims (other than routine claims for
benefits), arbitrations, administrative or other proceedings pending or, to the Knowledge of the
Company, threatened, anticipated or expected to be asserted with respect to any Company
Benefit Plan which would reasonably be expected to have, individually or in the aggregate, a
Company Material Adverse Effect.

@ Other than with respect to Company Stock Options, Company Restricted Shares
or as set forth in Section 4.13(i) of the Company Disclosure Letter, the consummation of the
transactions contemplated by this Agreement will not (i) entitle any current or former employee,
officer or director of the Company or any of its Subsidiaries to any stay or retention payment or
to any severance pay, unemployment compensation or any other similar termination payment, or
(ii) accelerate the time of payment or vesting of, or increase the amount of or otherwise enhance,
any benefit due any such employee, officer or director.

()] No Company Stock Option was granted with an exercise price which, on the date
of grant, was less than “fair market value™ (within the meaning of Section 409A of the Code, the
proposed regulations issued thereunder and Internal Revenue Service Notices 2005 I and 2006
79).

Section 4.14 Labor Relations.

(a) There is no labor strike, dispute, slowdown, stoppage, lockout or material
grievance actually pending or, to the Knowledge of the Company, threatened against or affecting
the Company or any of its Subsidiaries and, since January 1, 2005, there has not been any such
action. Except as set forth in Section 4.14 of the Company Disclosure Letter, neither the
Company nor any of its Subsidiaries are party to any material collective bargamning agreements
or simular labor agreements. Except as would not reasonably be expected to have, individually
or in the aggregate, a Company Material Adverse Effect, the Company and its Subsidiaries are,
and have at all times been, 1n compliance with all applicable Laws respecting employment and
employment practices, terms and conditions of employment, equal opportunity,
nondiscrimination, immigration, labor, wages, affirmative action, hours of work and
occupational safety and health, and are not engaged in any unfair labor practices as defined in the
National Labor Relations Act or other applicable Law or any statutory disputes under the
Railroad Labor Act or other apphcable Law. The Company Disclosure Letter sets forth all
penalties proposed to the Company and its Subsidiaries by the Federal Railroad Administration
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or any related entities for unresolved violations of applicable safety statutes, rules, orders or
regulations to the extent such penalties in the aggregate would exceed $500,000 or have been
classified as willful by the Federal Railroad Administration. The Company, has not received any
written notice that any Governmental Entity responsible for the enforcement of labor or
employment Laws intends to conduct an investigation with respect to or relating to the Company
and its Subsidiaries and, to the Knowledge of the Company, no such investigation is in progress
other than any such investigation which could not reasonably be expected to give rise,
individually or in the aggregate, to a Company Material Adverse Effect.

(b)  Since January 1, 2005, the Company and its Subsidiaries have not effectuated (i) a
“plant closing” as defined in the Worker Adjustment and Retraining Notification Act of 1988
(the “WARN Act”) affecting any site of employment or one or more facilities or operating units
within any site of employment or facility of the Company or any Subsidiary, or (ii) a “mass
layoff” as defined in the WARN Act affecting any site of employment or facility of the Company
or any of its Subsidiaries. Since January 1, 2005, neither the Company nor any of its
Subsidiaries have becn affected by any transaction or engaged in layoffs or employment
termunations sufficient in number to trigger application of any Law similar to the WARN Act.

Section 4.15 Intellectusl Property. Except as has not had and would not reasonably be
expected to have, individually or in the aggregate, 2 Company Material Adverse Effect,.the
Company or a Subsidiary of the Company owns, or is licensed or otherwise has the right to.use,
all patents, patent applications, trademarks, trademark applications, trade names, service marks,
service mark applications, domain name registrations and registered copyrights and applications
therefor (collectively, "Intellectual Property Rights") that, in each case, are required for.the
conduct of the business of the Company and its Subsidiaries, as presently conducted. To the
Knowledge of the Company, the conduct of the business of the Company and its Subsidiaries as
currently conducted does not infringe, misappropriate or otherwise violate any Intellectual
Property Rights of any Person, and no claims are pending or, to the Knowledge of the Company,
-'threatened that the Company or any of its Subsidiaries is infringing the rights of any Person with
regard to any Intellectual Property Rught, except for such infnngements, misappropriations,
violations and claams which have not had and reasonably would not be expected to have,
individually or 1n the aggregate, a Company Matenial Adverse Effect. To the Knowledge of the
Company, as of the date of this Agreement, no Person is infringing the rights of the Company or
any of 1ts Subsidiaries with respect to any Intellectual Property Right, in a manner that has had or
would reasonably be expected to have, individually or in the aggregate, a Company Material
Adverse Effect.

Scction 4.16 Insurance Policies. Section 4.16 of the Company Disclosure Letter sets
forth a complete listing of all policies of insurance maintained with respect to the business and
assets of the Company and its Subsidiaries. Except as would not reasonably be expected to have,
individually or in the aggregate, a Company Material Adverse Effect, all insurance policies and
bonds with respect to the business and assets of the Company and its Subsidiaries and are in full
force and effect and will be maintained by the Company and its Subsidiaries in full force and
effect as they apply to any matter, action or event relating to the Company or its Subsidiaries
occurring through the Effective Time, and the Company and its Subsidianes have not reached or
exceeded their policy limits or had any matenal claims under any insurance policies not paid at
any time during the past five years.
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Section 4.17 Brokers. No broker, finder or investment banker (other than the Company
Financial Advisor, a true and complete copy of whose engagement Jetter has been provided to
Parent) is entitled to any brokerage, finder's or other fee or commission in connection with this
Agreement, the Merger or the other transactions contemplated by this Agreement based upon
arrangements made by or on behalf of the Company, its Subsidiaries or any of their respective
directors, officers or employees. Section 4.17 to the Company Disclosure Letter sets forth an
estimate as of the date hereof of the fees and expenses to be incurred by the Company and its
Subsidiaries in connection with the transactions contemplated hereby.

Section 4,18 Company Financial Advisor Opinion. The Company Financial Advisor
has delivered to the Company Board its opinion to the effect that, as of the date of such opinion,

the Merger Consideration to be received by the holders (other than Parent and its Affiliates) of
Company Common Shares pursuant to this Agreement is fair, from a financial point of view, to
such holders.

Section4.19 Proxy Statement The Proxy Statement will, when filed, comply as to
form in all material respects with the applicable requirements of the Exchange Act. The Proxy
Statement, at the date the Proxy Statement is first mailed to the Company Shareholders, and at
the time of the Company Sharcholders Meeting, will not contain any untrue statement of a
matenal fact or omit to state any material fact required to be stated therein or necessary in order
to make the statements therein, in light of the carcumstances under which they were made, not
mislcading. If at any time prior to the Effective Time any event with respect to the Company or
any of its Subsidiaries shall occur which is required to be described in the Proxy Statement, such
event shall be so described, and an amendment or supplement shall be filed with the SEC and, if
required by law, disseminated to the Company Shareholders. Notwithstanding the foregoing, the
Company makes no representation or warranty with respect to any information supplied by
Parent or Merger Sub that is contained in any of the foregoing documents.

Section 4.20 Envipnmental Matters. (a) Except as disclosed in the Filed SEC
Documents or as reasonably would not be expected to have, individually or in the aggregate, a
Company Material Adverse Effect: (i) no notice, notification, demand, request for information,
citation, summons or order has been received, no complaint has been filed, no penalty has been
assessed, and no investigation, action, claim, suit, proceeding or review (or any basis therefor) is
pending or, to the Knowledge of the Company, is threatened by any Governmental Entity or
other Person relating to the Company or any Subsidiary and relating to or arising out of any
Environmental Law; (ii) the Company and its Subsidiarics are in compliance with all
Environmental Laws and all Environmental Permits; (iii) there are no Liabilities of the Company
or any of its Subsidiaries arising under or relating to any Environmental Law or any Hazardous
Substance and there is no condition, occurrence, situation or set of circumstances, including,
without limitation, the rclease of any Hazardous Substance, that reasonably would be expected to
result in or be the basis for any such Liabilities; (iv) the Company is not obligated to conduct or
pay for, and is not conducting or paying for, any response or comrective action under any
Environmental Law at any location; and (v) the Company is not party to any order, judgment or
decree that imposes any obligations under any Environmenta) Law.

(b)  The Company has provided Parent with all legal evaluations prepared by outside
counse] with respect to any ongoing environmental investigations. Except as set forth in the
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preceding sentence, to the Knowledge of the Company, there has been no environmental
investigation, study, audit, test, review or other analysis conducted in relation to the business of
the Company or any of its Subsidiaries or any property or facility now owned or leased by the
Company or any of its Subsidiaries that has been requested by Parent in writing or its
Representatives but not been made available to Parent.

Section 4.21 Anti-Takegver Provisions. Assuming the accuracy of the representations
and warranties set forth in Section 5.9, the approval of the Company Board of this Agreement,
the Merger and the other transactions contemplated by this Agreement represents all the action
necessary to render inapplicable to this Agreement, the Merger and the other transactions
contemplated by this Agreement, the provisions of Sections 607.901 and 607.902 of the FBCA
to the extent, if any, such Sections would otherwise be applicable to this Agreement, the Merger
and the other transactions contemplated by this Agreement, and no other moratorium, control
share acquisition, busmess combination, fair pnice or other anti-takeover Law applies to this
Agreement, the Merger or the other transactions contemplated by this Agreement. The Company
and the Company Board have taken all necessary action to ensure that the Rights Agreement and
any other similar anti-takeover provision under the Company Articles of Incorporation and
Company Bylaws are not applicable to, or will not otherwise become cffective as a result of, the
transactions contemplated by this Agreement.

Section4.22 Contracts. Except for this Agreement and Contracts filed as exhibits to:
the Filed SEC Documnents (“Company Material Contracts”), there are no (i} Contracts that would:
be required to be filed by the Company as a “material contract” pursuant to Item 601(b)(10) of»
Regulation S-K, (ii) leases with respect to real property thet, individually, are matenal to the:
operation: of the Company’s business (“Material Leases™) (iii) Contracts containing “paper,
bamers”; as such term is generally understood mn the railroad industry, that are apphicable to the
Company or any of its Subsidiaries, or (iv) Contracts containing restrictions on the right of the
Company or any of its Subsidiaries to engage in activities competitive with any Person or to
solicit suppliers anywherc 1n the world, other than restrictions (A) contained in any acquisition
agreements or related documents relating to any raliroads owned by the Company or any of its
Subsidianes, or (B) that are part of the terms and conditions of any “requirements” or similar
agreement under which the Company or any of its Subsidianes has agreed to procure goods or
services exclusively from any Person (“Restrictive Agrecments™). Each of such Company
Matenal Contracts, Material Leases and Restrictive Agreements is valid and binding on the
Company or 1ts Subsidiary party thereto and, to the Knowledge of the Company, each other party
thereto, and is in full force and effect. Neither the Company nor any of its Subsidiaries (A) is in
violation or default under any Company Material Contract, Material Lease or Restrictive
Agreement or (B) has received notice of any asserted violation or default by the Company or 1ts
Subsidiary party thereto under any Company Material Contract, Matenal Lease or Restrictive
Agreement which in any case would have, individually or in the aggregate, a Company Material
Adverse Effect. To the Knowledge of the Company, no other party to a Company Matenal
Contract, Matenial Lease or Restrictive Agreement is in breach of or default under the terms of
any Company Material Contract, Material Lease or Agreement which 1n any case would have,
individually or 1n the aggregate, a Company Material Adverse Effect.

Section 4.23 No Other Representation or Warranty. Except for the representations and
warranties contained in Article V, the Company acknowledges that none of Parent, Merger Sub
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or any Person on behalf of Parent or Merger Sub makes any other express or implied
representation or warranty with respect to Parent or Merger Sub or with respect to any other
information provided or made available to the Company in connection with the transactions
contemplated by this Agreement.

ARTICLEY
REPRESENTATIONS AND WARRANTIES OF PARENT AND MERGER SUB

Parent and Merger Sub jointly and severally represent and warrant to the Company as
follows:

Section 5.1  Organization and Good Standing. Each of Parent and its Subsidiaries,
including Merger Sub, (i) duly organized, validly existing and in good standing (with respect to
jurisdictions that recognize such concept) under the Laws of its jurisdiction of incorporation,
except where any failure to be so organized, existing or in good standing would not reasonably
be expected to have a Parent Material Adverse Effect, (ii) has full limited liability company or
other power and authority and all necessary governmental approvals to own, lease and operate its
properties and assets and to conduct its business as presently conducted, except where any failure
to have such power or authority would not reasonably be expected to have a Parent Material
Adverse Effect, and (iii) is duly qualified or licensed to do business as a foreign limited liability
company or other entity and is in good standing (with respect to jurisdictions that recognize such
concept) in each jurisdiction where the character of the properties owned, leased or operated by it
or the nature of its business makes such qualification or licensing necessary, except where the
failure to be so qualificd or licensed would not reasonably be expected to have a Parent Material
Adverse Effect.

Section 5.2  Authority for Agreement. Each of Parent and Merger Sub has all
necessary lumited liability company or other power and authority to execute and deliver this
Agreement, to perform its obligations hereunder and to consummate the Merger and the other
transactions contemplated by this Agreement. The execution, delivery and performance by
Parent and Merger Sub of this Agreement, and the consummation by Parent and Merger Sub of
the Merger and the other transactions contemnplated by this Agreement, have been duly
authorized by all necessary limited liability company or other action and no other limited liability
company or other proceedings on the part of Parent or Merger Sub, and no other votes or
approvals of any member or, as applicable, class or series of capital stock of Parent or Merger
Sub, are necessary to authorize this Agreement or to consummate the Merger or the other
transactions contemplated hereby. This Agreement has been duly executed and delivered by
Parent and Merger Sub and, assuming the due authorization, execution and delivery by the
Company, constitutes a legal, valid and binding obligation of Parent and Merger Sub enforceable
agamst Parent and Merger Sub in accordance with its terms, except as enforcement thereof may
be limited against Parent or Merger Sub by (i) bankruptcy, insolvency, fraudulent conveyance,
reorgamization, moratorium and other Laws relating to or affecting creditors’ rights generally,
general equitable principles (whether considered in a proceeding in equity or at law) and any
implied covenant of good faith and fair dealing, or remedies 1n general, as from time to time in
effect, or (ii) the exercise by courts of equity powers.
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Section 5.3  No Conflict; Required Fijlings and Consents.

(8  The execution and delivery of this Agreement by Parent and Merger Sub do not,
and the performance of this Agreement by Parent and Merger Sub and the consummation of the
Merger and the other transactions contemplated by this Agreement will not, (i) conflict with or
violate Parent’s certificate of formation or Parent’s operating agreement, or the equivalent
charter or other orgamzational docoments of Merger Sub, (it) assuming that all consents,
approvals and authorizations contemplated by Section 5.3(b) have been obtained, and all filings
described therein have been made, confhet with or violate any Law applicable to Parent or its
Subsidiaries or by which any material property or assct of Parent or any of its Subsidiaries is
bound or affected, (iii) require any consent or other action by any Person under, result in a
breach of or constitute a default (or an event that with notice or lapse of time or both would
become a default) under, give to others (immediately or with notice or lapse of time or both) any
right of termination, amendment, acceleration or cancellation of, result (immediately or with
notice or lapse of time or both) in triggering any payment or other obligations pursuant to, or
result in the loss of any right or benefit to which Parent or any of its Subsidiaries is entitled under,
any note, bond, mortgage, indenture, contract, agreement, lease, license, permit, franchise or
other instrument or obligation to which Parent or any of its Subsidiaries is a party or by which
Parent or any of its Subsidiaries, or any material property or asset of Parent or any of its
Subsidiaries, is bound or affected or (iv) result (immediately or with notice or lapse of time or
both) in the creation of an Encumbrance on any material property or asset of Parent:or its
Subsidiaries, except in the case of clauses (ii), (iii) and (iv) above for any such conflicts,
violations, breaches, defaults or other occurrences that would not reasonably be expected to have
a Parent Material Adverse Effect.

{(b)  The execution and delivery of this Agreement by Parent and Merger Sub do not,
and the performance of this Agreement by Parent and Merger Sub will not, require any consent,
approval;. authorization or permit of, or filing with or notification to, or registration or
qualification with, any Governmental Entity, except for applicable requirements, if any, of the
Securities Act, the Exchange Act, or state securities laws or “blue sky” laws, the HSR Act (if
applicable), the STB, and filing and recordation of the Articles of Merger, as required by the
FBCA.

Section 5.4 Compliance. The business of Parent and its Subsidiaries, including
Merger Sub, is not being conducted in violation of any Law or Order, except for violations that
would not reasonably be expecied to have a Parent Material Adverse Effect No investigation or
review by any Governmental Entity with respect to Parent or any of its Subsidiaries or their
respective businesses 18 pending or, to the Knowledge of Parent, threatened.

Section 5.5  Litigation.

(a)  There s no claim, suit, action, proceeding, administrative charge, investigation or
arbitration pending or, to the Knowledge of Parent, threatened against Parent or any of its
Subsidiaries, including Merger Sub, which, if determined adversely, would reasonably be
expected to have a Parent Material Adverse Effect.
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(b)  There is no Order outstanding against Parent or any of its Subsidiaries, including
Merger Sub, or their respective businesses that would rcasonably be expected to have a Parent
Material Adverse Effect.

Section 5.6  Financing.

(a) Parent and Merger Sub will have available on the Closing Date all funds
necessary to (1) pay the Merger Consideration payable hereunder, (ii) refinance any existing
indebtedness for borrowed money that may become due and payable as a result of the Merger,
(1ii) pay any and all fees and expenses in connection with the Merger or the financing thereof and
(1v) satisfy any of their respective other payment cbligations hereunder.

(b)  Parent has provided to the Company a true, complete and correct copy of (i) an
executed commitment letter from Fortress Fund V GP L.P., Fortress Fund V GP (BCF) L.P. and
certain of its Affiliates to provide equity financing and (i1) an executed commitment letter from
Citigroup Global Markets Inc., Bear, Stearns & Co. Inc., Bear Stearns Corporate Lending Inc.
and Bear Steams Commercial Mortgage, Inc. pursuant to which they have committed to provide
Parent with debt financing (the “Financing Commitments™) up to the amounts set forth in the
Financing Commutments, which Financing Commitments take into account that the Company
may incur indebtedness in an amount necessary to make the Special Dividend. The Financing
Commutments are (i) legal, valid and binding obligations of Parent and, to the knowledge of
Parent, each of the other parties thereto and (ii) enforceable in accordance with their respective
terms and, to the knowledge of Parent, each of the other parties thereto, except as enforcement
thereof may be limited against Parent by (i) bankruptcy, mnsolvency, fraudulent conveyance,
reorganization, moratorium and other Laws relating to or affecting creditors’ rights generally,
general equitable principles (whether considered in a proceeding in equity or at law) and any
implied covenant of good faith and fair dealing, or remedies in general, as from time to time 1n
effect, or (1i) the exercise by courts of equity powers. None of the Financing Commitments has
been amended or modified prior to the date of this Agreement, and as of the date hereof the
respective commitments contaned in the Financing Commitments have not been withdrawn or
rescinded 1n any respect.

()  As of the date hereof, the Financing Commitments are 1n full force and effect.
Except for the payment of customary fees, there are no conditions precedent or other
contingencies related to the funding of the full amounts under the Financing Commitments (the
“Financing™), other than as set forth in or contemplated by the Financing Commitments. As of
the date hereof, no event has occurred which, with or without notice, lapse of time or both,
would constitute a default or breach on the part of Parent and to the knowledge of Parent, any
other parties thereto, under the Financing Commitments. As of the date hereof, Parent has no
reason to believe that any of the conditions to the Financing contemplated by the Financing
Commitments will not be satisfied or that sufficient funds will not be made available to Parent
and Merger Sub on the Closing Date. Parent will provide to the Company any amendments to
the Financing Commtments, or any notices given in connection therewith, as promptly as
possible (but in any event within two (2) Business Days).

Section 5.7 Brokers. No broker, finder or investment banker is entitled to any
brokerage, finder’s or other fee or commission in connection with this Agreement, the Merger or
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the other transactions contemplated by this Agreement based upon arrangements made by or on
behalf of Parent or Merger Sub or any of their respective directors, officers or employees, for
which the Company may become liable.

Section 5.8  Interim Operations of Merger Sub. Merger Sub was formed solely for the
purpose of engaging in the transactions contemplated by this Agreement, and Merger Sub has,
and immediately prior to the Effective Time will have, engaged in no business or incurred any
liabilities or obligations other than in connection with the transactions contemplated by this

Agreement.

Section 5.9 Qwnership of Shares. During the period three years prior to the date
hereof (other than by reason of the execution, delivery and performance of this Agreement and
the consummation of the transactions contemplated hereby), neither Parent nor any of its
Subsidiaries, including Merger Sub, was an “interested stockholder” of the Company, as such
term is defined in Section 607.901 of the FBCA, or was required to file a Schedule 13D or
Schedule 13G with respect to its ownership of securities of the Company pursuant to the
Exchange Act.

Section 5.10 Proxy Statement. The information supplied by Parent for inclusion in the
Proxy Statement to be sent to the Company Shareholders in connection with the Company
Shareholders Mecting, at the date the Proxy Statement is first mailed to the Company
Shareholders, and at the time of the Company Shareholders Meeting, will not contain any-untrue
statement of a material fact or omit to state any material fact required to be stated therein or
necessary in order to make the statements therein, in light of the circumstances under which they
were made, not misleading. If at any time pnor to the Effective Time any cvent with respect to
Parent or- Merger Sub shall occur which is required to be described in the Proxy Statement,
Parent shall promptly disclose such event to the Company. Notwithstanding the foregoing,
Parent makes no representation or warranty with respect to any information supplied by the
Company:that is contained in any of the foregoing documents.

Section 5.11 Solvency of the Surviving Corporation Following Merger. Immediately
following the Effective Time and after giving effect to the Merger, assuming the accuracy of the

representations and warranties of the Company contained herein, the Surviving Corporation and
cach of its Subsidiaries will not: (i) be insolvent (either because its financial condition is such
that the sum of its debts is greater than the fair market value of its assets or because the fair
saleable value of its assets is less than the amount required to pay its probable liability on its
existing debts as they mature); (ii) have unreasonably small capital with which to engage in its
business; or (iii) have incurred debts beyond its ability to pay them as they become due.

Section 5.12 No Other Representation or Warranty. Except for the representations and
warranties contained in Article IV, as qualified by the Company Disclosure Letter, or in any

certificates delivered by the Company in connection with the Closing, each of Parent and Merger
Sub acknowledges that neither the Company nor any Person on behalf of the Company makes
any other express or implied representation or warranty with respect to the Company or any of its
Subsidianes or with respect to any other information provided or made available to Parent or
Merger Sub 1n connection with the transachions contemplated by this Agreement. Neither the
Company nor any other Person will have or be subject to any liability or indemnification
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obligation, except with respect to fraud, 1o Parent, or Merger Sub or any other Person resulting
from the distribution to Parent or Merger Sub, or Parent’s or Merger Sub’s use of, any such
information, including any information, docaments, projections, forecasts or other material made
available to Parent or Merger Sub in certain “data rooms” or management presentations in
expectation of the transactions contemplated by this Agreement, unless and then only to the
extent that any such information is expressly included in a representation or warranty contained
in Article IV, as qualified by the Company Disclosure Letter, or mn a certificate delivered by the
Company in connection with the Closing.

ARTICLE V1
COVENANTS

Sechon 6.1  Conduct of Business by the Company Pending the Merger.

(a) The Company covenants and agrees that between the date of this Agreement and
the Effective Time, unless Parent shall otherwise agree in writing (and except as set forth in
Section 6.1 of the Company Disclosure Letter or as otherwise expressly contemplated, permitted
or required by this Agreement), the Company shall and shall cause each of its Subsidiaries to, (i)
maintain its existence in good standing under applicable Law, (1i) subject to the restrictions and
exceptions set forth in Section 6.1(b) or elsewhere in this Agreement, use commercially
reasonable efforts to conduct its business and operations in all material respects in the ordinary
and usual course of business and in a manner consistent with prior practice, and (iii) use
commercially reasonable efforts to preserve substantially intact its business organizations, to
keep available the services of its current officers and employees and to preserve the current
relationships of the Company and its Subsidiaries with customers, suppliers, distributors, lessees
and other Persons with which the Company or any of its Subsidiaries has business relations that
are material to the Company.

(b)  Without limting the foregoing, the Company covenants and agrees that between
the date of this Agreement and the Effective Time, the Company shall not and shall cause each
of 1ts Subsidiaries not to (except as expressly contcmplated, permutted or required by this
Agreement, as set forth on the applicable subsection of Schedule 6.1(b) of the Company
Disclosure Letter or with the prior written approval of Parent, such approval not to be
unreasonably withheld or delayed):

(i) declare, set aside, make or pay any dividends or other distributions
(whether in cash, stock or property) in respect of any of its or its Subsidiaries’ capital
stock, except for (A) the Company's regular quarterly dividend of $0.07 per share paid by
the Company to the holders of Company Common Stock or by any of its Subsidiaries and
(B) the Special Dividend,

(ii) adjust, split, combine or reclassify any of its capital stock or that of its
Subsidianes or 1ssue or authonze or propose the issuance of any other securities in
respect of, in lien of or in substitution for, shares of its capital stock or that of its
Subsidianes;
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(iii) repurchase, redeem or otherwise acquire or offer to repurchase, redeem or
otherwise acquire, directly or indirectly, any shares of its capital stock or any Company
Stock Rights (other than (A) the acqu:smon by the Company of Company Common
Shares or Company Restricted Shares in connection with the surrender of Company
Common Shares by holders of Company Stock Options in order to pay the exercise price
of the Company Stock Options or by holders Company Restricted Shares upon the
vesting thereof in order to pay taxes or other amounts due with respect thereto, (B) the
withholding of Company-Common Shares to satisfy tax obligations with respect to
awards granted pursuant to the Company Incentive Plans and (C) the acquisition by the
Company of Company Stock Options and Company Restricted Shares in connection with
the forfeiture of such awards);

(iv) issue, deliver or sell any shares of its capital stock or Company Stock
Rights, other than (A) the issuance of Company Common Shares upon the exercise of
Company Stock Options outstanding as of the date of this Agreement in accordance with
the terms therecf, or (B) the issuance of Company Common Shares pursuant to the
Company ESPP in accordance with the terms thereof on the date of this Agreement

(subject to Section 2.9 hereof);

) amend the Company Articles of Incorporation or Company Bylaws or
equivalent organizational documents of the Company's Subsidiaries (whether by merger,
oonsohdatmn or otherwise); 3

. (vi) purchase an equity interest in, or a substantial portion of the assets pf, any
Person or any division or business thereof, if the aggregate amount of the consideration
paid or transferred (including all deferred or contingent consideration) by the Company
and its Subsidiaries in connection with all such transactions, together with the aggregate
amount of all payments that are made, required to be made or reasonably expected 1o be
made by the Company and its Subsidiaries in order to improve or develop such assets, or

. the assets of such Person that the Company or 1ts Subsidiary invests in, in accordance
with the plans of the Company for the next three years after completion of the applicable
transaction, would exceed $50 million, or merge or consolidate with any Person, in each
case other than any such action solely between or among the Company and its wholly-
owned Subsidiaries;

(vii) sell, lease or otherwise dispose of any of its properties or assets (including
capital stock of any Subsidiary of the Company or any Joint Venture (to the extent within
the control of the Company)), other than (A) sales or other dispositions of inventory and
other assets in the ordinary course of business, (B) leases and subleases of Owned Real
Property and real property leased by the Company or its Subsidiaries, and voluntary
terminations or surrenders of leases on real property held by the Company or its
Subsidiaries, 1n each case, in the ordinary course of business, (C) sales or other
dispositions of real estate for fair market value in the good faith judgment of the
Company’s Board of Directors with a sale price that does not exceed $50 million
individually or $100 million in the aggregate, (D) sales of obsolete or written off asscts,
(E) sales or other dispositions of assets utilized in the operations of the Company or its
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Subsidiaries the total value of which does not exceed $50 million in the aggregate or (F)
as set forth on Section 6.1(b) of the Company Disclosure Letter;

(viil) pledge, encumber or otherwise subject to an Encumbrance (other than a
Permitted Encumbrance) any of its properties or assets (including capital stock of any
Subsidiary of the Company), other than in the ordinary course of business;

(ix) incur, assume or prepay any indebtedness for borrowed money, issue or
sell any debt securities or warrants or other rights to acquire any debt securities of the
Company or any of its Subsidiaries, guarantee any such indebtedness or any debt
securities of another Person, or enter into any “keep well” or other agreement to maintain
any financial statement condition of another person (collectively, “Indebfedness™), other
than any borrowings under the Company’s existing credit facilities and any trade letters
of credit and construction loans, performance and completion guaranties and surcty
obligations incurred as of the date hereof or hereafter in connection with development
projects that are set forth on Section 6.1(b)(ix) of the Company Disclosure Letter) and
any amount necessary to pay the Special Dividend pursuant to credit facilities on terms
reasonably acceptable to Parent (it being understood that the terms of the commitment
letter set on Section 6.1(b)ix) of the Company Disclosure Letter are acceptable);

(x) make any loans or capital contributions to, or investments in, any Person,
other than (A) to any of the Subsidiaries of the Company or (B) in the ordinary course of
business except as may be required pursuant to agreements 1n effect on the date hereof
with respect to the Joint Ventures that are set forth on Section 6.1(b)(x) of the Company
Disclosure Letter;

(xi) except for claims and hitigation with respect to which an insurer has the
right to control the decision to settle, settle any claim or litigation, in each case made or
pending against the Company or any of its Subsidiaries, or any of their officers and
directors in their capacities as such, other than the seftlement of claims or litigation in the
ordinary course of business which, in any event (A) is for an amount not to exceed $5
million in excess of accruals therefor reflected in the most recent balance sheet contained
in the Company Financial Statements available prior to the date of this Agreement with
respect to any such claim or litigation (or series of related claims or litigation) and (B)
reasonably would not be expected to prohibit or materially restrict the Company and its
Subsidiaries from operating their business in substantially the same manner as operated
on the date of this Agreement; provided that in no event shall the Company settle any
material claim or material litigation relating to the consummation of the transactions
contemplated by this Agreement; and provided further that the Company shall (1)
promptly notfy Parent of the institution of any stockholder litigation against the
Company or any of its directors relating to this Agreement, the Merger or the transactions
contemplated by this Agreement, (2) keep Parent fully informed on a reasonably current
basis regarding all material developments in any such stockholder litigation, (3) provide
Parent the opportunity to consult with the Company regarding the defense or settlement
of any such stockholder litigation, and (4) give due consideration to Parent's advice with
respect to such stockholder litigation;
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(xi1) cancel any material Indebtedness or waive any claims or rights of
substantial value, in each case other than in the ordinary course of business;

(xin) change its Tax accounting methods, principles or practices, except as
required by GAAP or applicable Laws;

(xiv) alter, amend or create any obligations with respect to compensation,
severance, benefits, change of control payments or any other payments to present or
former employees, directors or Affiliates of the Company, other than (A) with respect to
non-officers and non-directors, 1n the ordinary course of business consistent with past
practice, (B) as expressly contemplated by Section 2.7 and Section 2.9 of this Agreement;
or (C) as expressly required by any Contract existing as of the date hereof or Law;

(xv) except as set forth on Section 6.1(b) of the Company Disclosure Letter,
increase benefits payable under any existing severance or termination pay policies or
employment agreements; enter into any cmployment, deferred compensation or other
similar agreement (or amend any such existing agreement) with any director, officer or
employee of the Company or any of 1ts Subsidiaries; or establish, adopt or amend (except
as required by applicable Law) any bonus, profit-sharing, thnift, pension, retirement,
deferred compensation, compensation, stock option, restricted stock or other benefit plan
or arrangement covering any director, officer or employee of the Company or nny of its
Subsidiaries; .

. " (xvi) except as required by Law, enter into any collective bargaining agl-'eemcnt
or renew, extend or renegoliate any existing collective bargaining agreement, in each case
relating to 50 or more employees;

;_(xvii) hire or terminate other than for cause the employment of, or reassign, any
employees other than non-officer employees in the ordinary course of business consistent
. with past practice;

(xviii) make or change any material Tax election, settle or compromise any
material Tax Liability, fail to file any Tax Return when due (taking extensions into
account), enter into any closing agreement, file any amended Tax Return that differs
materially from the prior Tax retum or surrender any right to claim a material Tax refund,
offset or other reduction in Tax Liability, except as required by applicable Law;

(xix) enter into any agreement or arrangement that limits or otherwise restricts
in any material respect the Company, any of its Subsidiaries or any of their respective
Affiliates or any successor thereto (including Parent or any of its Affiliates after the
Effective Time), from engaging or competing in any line of business, in any location or
with any Person;

(xx) change the Company’s methods of accounting, except as required by
concurrent changes in GAAP, Regulation S-X under the Exchange Act (or regulatory
requirements with respect thereto);
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(xxi) fail to use commercially reasonable efforts to maintain existing insurance
policies or comparable replacement policies to the extent available for a reasonable cost;

(xxii) make any capital expenditure or commitment for any capital expenditure
except (A) as set forth in Section 6.1(b) of the Company Disclosure Letter, (B) to the
extent consistent with the budget previously disclosed to Parent, (C) in amounts not more
than $5 million for each existing capital expenditure project and for each new capital
expenditure project, in either case over and above the budget previously disclosed to
Parent, subject to a maximum of $50 million in the aggregate, or (D) to the extent
necessary to restore service to Company railroads, repair improvements on Company real
estate and guarantee safety in the event of railroad accidents or incidents (natural or
otherwise) affecting railroad operations or real estate;

(xxin) take any action that would reasonably be expected to make any
represcntation or warranty of the Company hereunder, or omit to take any action
reasonably necessary to prevent any representation or warranty of the Company
hereunder from being, inaccurate in any respect at the Effective Time; or

(xx3v) agree to take any of the actions described in this Section 6.1(b).
Section 6.2  Access to Information and Employees; Confidentiality.

(a) From the date hereof to the Effective Time, the Company shall, and shall cause
the Representatives of the Company to, (i) afford the Representatives of Parent and Merger Sub,
upon not less than two (2) Business Days’ prior wnitten notice, which shall be directed to Jorge
San Miguel (or such other officer of the Company designated in writing by him), reasonable
access during normal business hours to the officers, employees, agents (including outside
accountants), properties, offices and other facilities, books and records of the Company including
for the purpose of conducting environmental site assessments of the properties and facilities
subject to such reasonable conditions as to safety, indemnity and confidentiality as the Company
may require and the Company’s receipt of no less than two (2) Business Days’ notice of intent to
come on to such properties and facilities, and (ii) furnish to Parent and its Representatives such
financial and operating data and other information (including such environmental investigation,
study, audit, test, review or other analysis or legal analysis in relation thereto) as such Persons
may rcasonably request subjcct, however, to restrictions that may be required under Antitrust
Laws upon the written advice of counsel.

(b}  Except for disclosures expressly permitted by the terms of the Confidentiality
Agreement, Parent and Merger Sub shall hold, and shall cause their respective officers,
employees, accountants, counsel, financial advisors and other Representatives to hold, all
information reccived, directly or indirectly, from the Company or its Representatives in
confidence in accordance with the Confidentiality Agreement.

() No investigation pursuant to this Section 6.2 shall affect any representation or
watranty in this Agreement of any party hereto or any condition to the obligations of the parties
hereto,
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Section 6.3  Reasonable Best Efforts to Consummate Merger; Notification.

(8) Upon the terms and subject to the conditions set forth in this Agreement, cach of
Parent, Merger Sub and the Company agrees to use its reasonable best efforts to take, or cause to
be taken, all actions and to do, or cause to be done, and to assist and cooperate with the other
parties in doing, all things necessary, proper or advisable to fulfill all conditions epplicable 1o
such party pursuant to this Agreement and to consummate and make effective, in the most
expeditious manner practicable, the Merger and the other transachions contemplated by the
Transaction Documents, including (i) obtaining all necessary, proper or advisable actions or non-
actions, waivers, consents, qualifications and approvals from Governmental Entities and making
all necessary, proper or advisable registrations, filings and notices and taking all steps as may be
necessary to obtain an approval, waiver or exemption from any Governmental Entity (including,
without limitation under the HSR Act (if applicable) and from the STB); (ii) obtaimng all
necessary, proper or advisable consents, qualifications, approvals, waivers or exemptions from
non-governmental Third Parties; and (jii} executing and delivering any additional documents or
instruments necessary, proper or advisable to consummate the transactions contemplated by, and
to fully carry out the purposes of, the Transaction Documents.

(b)  Without limiting the foregoing, (i) to the extent applicable, each of the Company,
Parent and Merger Sub shall use its reasonable best efforts to make an appropriate filing of a
Notification and Rcport Form pursuant to the HSR Act with respect to the transactions
contemplated hereby as promptly as practicable and in any event within ten (10) Business Days
of the date hereof and any other required submissions under the HSR Act which the Company or
Parent determines should be made, in each case with respect to the Merger and the transactions
contemplated hereby, and to take all other actions necessary to cause the expiration or
termunation of the applicable waiting periods under the HSR Act as soon as practicable and (ji)
Parent, Merger Sub and the Company shall cooperate with one another (A) in promptly
determining whether any filings are required to be or should be made or consents, approvals,
permits Or authorizations are required to be or should be cbtained under any other federal, state
or foreign Law or regulation or whether any consents, approvals or waivers are required to be or
should be obtained from other parties to loan agreements or other contracts or instruments
material to the Company’s business in connection with the consummation of the transactions
contemplated by this Apgreement, (B) in promptly making any such filings, furnishing
information required 1n conncection therewith and seeking to obtain timely any such consents,
permits, authonzations, approvals or weivers, and (C) in keeping the other party reasonably
informed, including by providing the other party with a copy of any communication received by
such party from, or given by such party to, the Federal Trade Commission (the “FTC™), the
Antitrust Division of the Department of Justice (the “DOJ”) or any other U.S. or foreign
Governmental Entity, of any communication received or given in connection with any
1;:roceeding by a pnvatc party, in each case regarding any of the transactions contemplated

ereby.

(¢) In furtherance and not in limitation of the covenants of the parties contained in
this Section 6.3, if any objections are asserted with respect to the transactions contemplated
hereby under any Antitrust Law or if any suit is instituted (or threatened to be instituted) by the
FTC, the DOJ or any other applicable Governmental Entity or any private party challenging any
of the transactions contemplated hereby as violauve of any Antitrust Law or which would
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otherwise prevent, materially impede or materially delay the consummation of the transactions
contemplated hereby, each of Parent, Merger Sub and the Company shall use its reasonable best
efforts to resolve any such objections or suits so as to permit consummation of the transactions
contemplated by this Agreement, including in order to resolve such objections or swits which, in
any case if not resolved, could reasonably be expected to prevent, materially impede or
materially delay the consummation of the Merger or the other transactions contemplated hereby;
provided however, that in no event shall Parent or Merger Sub be obligated to agree, as a
condition for resolving any such matter, to dispose of or hold separate any of its properties or
other assels, or the properties or other assets of the Company and its Subsidiarics after the
consummation of the Merger, the aggregate fair market value of which exceeds $20 million or to
subject itself to any material restriction on the operation of its business or the business of the
Company and 1ts Subsidiaries after the consummation of the Merger.

(d) In addition to and without limitation of the foregoing, Parent shall, as socn as
possible but in any event within ten (10) Business Days after the date hereof, file with the STB
the appropriate and necessary documentation for the approval or exemption, as the case may be,
of the Merger and the transactions contemplated hereby. Parent shall bear its own costs for the
preparation of such filings and responding to any inquiries or information requests, if applicable,
and Parent shall be responsible for the payment of any applicable filing fees. Parent, Merger Sub
and the Company shall cooperate with one another (A) in promptly making any such filings,
furnishing information required in connection therewith and secking to obtain timely any such
approval or exemption, and (B) in keeping the other party reasonably informed of the status of
any communications with, and any inquires or requests for additional information from, the STB,
regarding any of the transactions contemplated hercby. Parent shall permit the Company to
review, prior to filing, all documents proposed by Parent or Merger Sub to be filed with the STB,
any other Governmental Entity or any court to secure approval or exemption of the transactions
contemplated hereby.

(e) In the event that any administrative or judicial action or proceeding is instituted
(or threatened to be wnstituted) by a Governmental Entity or private party challenging the Merger
or any other transaction contemplated by this Agreement, or any other agreement contemplated
hereby, each of Parent, Merger Sub and the Company shall cooperate fully with each other and
use its respective reasonable best efforts to contest and resist any such action or proceeding and
to have vacated, lifted, reversed or overturned any decree, judgment, injunction or other order,
whether temporary, preliminary or permanent, that is in effect and that prohibits, prevents or
restricts consummation of the transactions contemplated by this Agreement.

(f)  Each of the Company, on the one hand, and Parent and Merger Sub, on the other
(such party, the “Notifying Party"), shall promptly (and in any cvent within five (5) Business
Days after becoming aware of any such breach) notify the other party in writing if the Notifying
Party beheves that it has breached any representation, warranty, covenant or agreement
contained in this Agreement that could, individuatly or in the aggregate, result in a failure of a
condition set forth in Section 7.2 or Section 7.3 if continuing on the Closing Date.

(8)  Notwithstanding the foregoing or any other provision of this Agreement, nothung
in this Section 6.3 shall limit a party’s right to terminate this Agreement pursuant to Section
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8.1(c) so long as such party has theretofore complied in all material respects with its obligations
under this Section 6.3.

(h) The Company shall promptly notify Parent of (i) any notice or other
communication from any Person alleging that the consent of such Person is or may be required in
connection with the transactions contemplated by this Agreement, (ii} any notice or other
communication from any Governnmental Entity in connection with the transections contemplated
by thiy Agreement and (iu) any actions, suits, claims, investigations or proceedings commenced
or, to its Knowledge, threatened agamnst, relating to or involving or otherwise affecting the
Company or any of its Subsidiaries, that, if pending on the date of this Agreement, would have
been required to have been disclosed pursuant to this Agreement, or that relate to the
consummation of the transactions contemplated by this Agreement.

Section 6.4  Proxy Statement; Other Filings. As promptly as practicable following the
date of this Agreement, the Company shall, in consultation with Parent, prepare and file with the
SEC the preliminary Proxy Statement and each of the Company and Parent shall, or shall cause
their respective affiliates to, prepare and, after consultation with each other, file with the SEC all
other filings with the SEC (“Qther Filings™) that are required to be filed by such party in
connection with the transactions contemplated hereby. Each of the Company and Parent shall
furnish all information concerning itself and its affiliates that is required to be mcluded in the
Proxy Statement or, to the extent applicable, the Other Filings, or that 18 customarily mcluded in
proxy statements prepared in connection with transactions of the type contemplated by this
Agreement. Each of the Company and Parent shall use its commercially reasonable efforts, after
consultation with the other, to respond as promptly as practicable to any comments reccived
from the, SEC or its staff with respect to the Proxy Statement or the Other Filings, and the
Company shall use 1ts commercially reasonable efforts to cause the definitive Proxy Statement to
be cleared by the SEC and mailed to the Company’s shareholders as promptly as reasonably
practicable following clearance from the SEC. The Company shall promptly notify Parent upon
the receipt of any comments from the SEC or its staff or any request from the SEC or its staff for
amendments or supplements to the Proxy Statement or the Other Filings and shall promptly
provide Parent with copies of all correspondence between the Company and its Representatives,
on the one hand, and the SEC and its staff, on the other hand, relating to the Proxy Statement or
the Other Filings. If at any time prior to the Company Shareholders Meeting, any information
relating to the Company or Parent, Merger Sub or any of their respective affiliates, officers or
directors, should be discovered by the Company or Parent which should be set forth in an
amendment or supplement to the Proxy Statement or the Other Filings, so that the Proxy
Statement or the Other Filings shall not contein any untrue statement of a material fact or omit to
state any material fact required to be stated therein or necessary in order to make the statements
therein, in light of the circumstances under which they are made, not misleading, the party which
discovers such information shall promptly notify the other parties, and an appropriate
amendment or supplement describing such information shall be filed promptly with the SEC and,
to the extent required by applicable Law, disseminated to the shareholders of the Company.
Notwithstanding anything to the contrary stated above, prior to filing or mailing the Proxy
Statement or filing the Other Filings (or any amendment or supplement thereto) or responding to
any comments of the SEC with respect thereto, the Company shall provide Parent a reasonable
opportunity to review and comment on such document or response and the Company shall in
good faith consider the inclusion of such comments in the Proxy Statement.
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Section 6.5 Company Shareholders Meeting. Unless the Company Board has
withdrawn or adversely modified the Company Recommendation (as defined below) in
accordance with Section 6.6(c), the Company shall, in accordance with applicable Law and the
Company Articles of Incorporation and Company Bylaws, duly call, give notice of, convene and
hold the Company Shareholders Meeting as promptly as practicable after the date that the Proxy
Statement is cleared by the SEC, for the purpose of obtaining the Company Required Vote.
Except to the extent that the Company Board shall have withdrawn, qualified or modified its
approval or recommendation of this Agreement or the Merger in compliance with Section 6.6(c),
the Company Board shall recommend to holders of the Company Common Shares that they
approve this Agreement and the Merger and shal] include such recommendation in the Proxy
Statement (the *“Company Recommendation™). Subject to the first sentence of this Section 6.5
and Section 6.6(c), the Company will use commercially reasonable efforts to solicit or cause to
be solicited from its shareholders proxies in favor of the approval of this Agreement and the
Merger. Notwithstanding anything to the contrary contained in this Agreement, the Company,
after consultation with Parent, may adjourn or postpone the Company Sharcholders Meeting to
the extent necessary to ensure that any legally required supplement or amendment to the Proxy
Statement is provided to the Company Shareholders or, if as of the time for which the Company
Shareholders Meeting is originally scheduled (as set forth in the Proxy Statement), there arc
msufficient Company Common Shares represented (either in person or by proxy) to constitute a
quorum necessary to conduct the business of the Company Shareholders Meeting.

Section 6.6  No Solicitation of Transactions.

(a)  Except as set forth in Section 6.6(c), the Company shall not, and shall not
authorize or permit, directly or indirectly, any Representative of the Company to, directly or
indirectly, (i) solicit, initiate, knowingly encourage or knowingly facihtate (including by way of
furishing nonpublic information or assistance) any inquiries with respect to, or the making of,
any proposal that constitutes or 1s reasonably likely to constitute, an Acquisition Proposal, (ii)
withdraw the Company Recommendation, or modify or amend the Company Recommendation
in any maenner adverse to the Parent, or fail to make the Company Recommendation (any event
described in this clause (ii), a “Change in Recommendation™), (ii1) approve, endorse or
recommend any Acquisition Proposal, (iv) enter into, continue or otherwise participate in any
discussions or negotiations regarding, or furnish to any Person any confidential information with
respect to any Acquisition Proposal, or (v) enter into any agreement in principle, letter of intent,
arrangement, understanding, contract or agreement relating to an Acquisition Proposal, or
publicly propose any of the foregomng actions described in clauses (1) through (iv). Upon
execution of this Agreement and except as set forth in Section 6.6(c), the Company shall, and
shall direct its Representatives to, immediately cease and cause to be terminated any discussions,
negotiations or communications with any party or parties with respect to any Acquisition
Proposal and shall demand the prompt return or destruction of all confidential information
previously furnished in connection therewith. Notwithstanding the preceding sentence, nothing
in this Agreement shall prohibit the Company from waiving afier the announcement of this
Agreement the applicability of any standstill provisions contained in a confidentiality agreement
between the Company and any Person which agreement was entered mnto in connection with the
Company Financial Advisor's solicitation of potential purchasers of the Company if (i) such
Person (A) requests such waiver in wnting and (B) agrees that such waiver will be granted solely
of the purpose of making and, subject to Section 6.6(c) and Article VIII (as applicable),
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negotiating and consummating an Acquisition Proposal and (i) the Company Board reasonably
believes in its good faith judgment that the requesting party is reasonably likely to have or be
able to obtain the financial resources to make a Superior Proposal.

(b) The Company shall promptly, and in any event within twenty-four (24) hours
after receipt, notify Parent of the receipt of (1) an Acquisition Proposal, (ii) any request for
information relating to the Company or any of 1ts Subsidiaries (other than requests for
information unrelated to an Acquisition Proposal) or (iii) any inquiry or request for discussions
or negotiations regarding any proposal that constitutes, or is reasonably likely to constitute, an
Acquisition Proposal, which any Representative for the Company may receive. Such notification
shall include, to the extent then known, the identity of the parties and a copy of such Acquisition
Proposal, inquiry or request or, 1f not made in writing, a summary written description thereof.
The Company shall keep Parent reasonably informed on a prompt basis as to any material
developments regarding any such proposal, indication, inquiry or request. Neither the Company
nor any Subsidiary shall, after the date of this Agreement, enter into any confidentiality
agreement that would prolubit them from providing such information to Parent, and, as of the
date of this Agreement, no such confidentiality agreements exist.

(c)  Prior to the Company Sharcholder Approval and subject to the Company’s
comphance with the provisions of this Section 6,6, following the receipt by the Company_or any
of its Subsidiaries of a wntten Acquisiion Proposal (including by means of a published press
release or a document filed with the SEC), the Company Board (directly or through
Representatives) may (i) furnish non-public information with respect to the Company and its
Subsidiaries to the Person who made such proposal (provided that the Company (A) has
previously or concurrently furnished such information to Parent and (B) shall furnish such
information pursuant to a confidentiality agreement which is at least as favorsble to the
Company as the Confidentiality Agreement and includes a standstill provision no less restrictive
to such Person than that contained in the Confidentiality Agreement, it being understood that
such standstill provision may, in accordance with Section 6.6(a), have been partially waived for
the purpose of -submitting and, subject to Section 6.6(c) and Article VIII (as applicable),
negotiating and consummating an Acquisition Proposal; it being further understood that Section
6.12 shall not apply to any Acquisition Proposal that is reasonably likely to result in or
constitutes a Superior Proposal), (ii) participate 1n negotiations regarding such proposal, and (iii)
following receipt of a written Acquisition Proposal that constitutes a Supenor Proposal, (x)
recommend that the Company's shareholders approve such Superior Proposal and, in connection
therewith, effect a Change in Recommendation and (y) authorize the Company to enter into a
defimtive agreement providing for the implementation of such Superior Proposal if in the case of
cither (x) or (y) the Company Board determines in good faith following consultation with its
legal and financial advisors that such Acquisition Proposal is reasonably likely to result in a
Superior Proposal, and that the failure to take the applicable actions set forth in this clause (iii)
would be inconsistent with the Company Board’s fiduciary duties under applicable Law;
provided, however, that no such agreement may be entered into unless this Agreement shall have
been terminated by the Company 1n accordance with Section 8.1(h). Nothing in this Section 6.6
or elsewhere 1n this Agreement shall prevent the Company Board from (i) at any time prior to
obtaining the Company Sharcholder Approval and other than in response to an Acquisition
Proposal, effecting a Change in Recommendation n the event that the Company Board has
determined in good faith that the failure to take such action would be inconsistent with its duties
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to the shareholders of the Company under applicable Law, or (ii) taking and disclosing to the
Company sharcholders a position contemplated by Rule 14d-9 or Rule 14e-2(a) promulgated
under the Exchange Act with respect to an Acquisition Proposal or from making any required
disclosure to the Company’s shareholders under applicable Law, including, without limitation,
Rule 14d-9 promulgated under the Exchange Act or Item 1012(a) of Regulation M-A; provided,
however, that neither the Company nor the Company Board shall be permitted to recommend
that the Company shareholders tender any securities in connection with any tender or exchange
offer (or otherwise approve, endorse or recommend any Acquisition Proposal) or withdraw or
modify the Company Recommendation, unless in each case such tender or exchange offer
constitutes a Superior Proposal and, in connection therewith, effects a Change in
Recommendation in accordance with this Section 6.6. In addition, nothing in this Section 6.6(c)
shall prohibit the Company from taking any action that any court of competent jurisdiction
orders the Company to take.

Section 6.7  Public Angouncements. The Company and Parent shall consult with each
other before issuing any press release or otherwise making any public statements (including
scheduling a press conference or conference call with investors or analysts) with respect to this
Agreement or any of the transactions contemplated by the Transaction Documents and shall not
issue any such press release or make any such public statement without the prior consent of the
other party, which consent shall not be unreasonably withheld or delayed; provided; however,
that a party may, without the prior consent of the other party, issue such press release or make
such public statement as may be required by Law or Order, the applicable rules of the New York
Stock Exchange or any listing agreement with the New York Stock Exchange.

Section 6.8  Employee Benefit Matters.

(a) From and after the Effective Time, Parent shall cause the Surviving Corporation
to honor and provide for payment of all obligations and benefits under all Company Benefit
Plans set forth, and identified as such, in the Company Disclosure Letter (including, without
hmitation, employment or severance agreements between the Company and Persons who are or
had been employees of the Company or any of its Subsidiaries at or prior to the Effective Time),
all in accordance with their respective terms.

(b) If Company Employees are included in any Parent Benefit Plan following the
Effective Time, such Company Employees shall receive credit for past service with the Company
for purposes of accrual of vacation time and sick leave and, to extent practicable and permitted
under applicable benefit plans, for purposes of eligibility for participation, vesting and benefit
accruals (but not for purposes of benefit accruals under any defined benefit pension plan) under
Parent Benefit Plans.

(c) If Company Employees are included in any Parent Benefit Plan following the
Effective Time, all actively-at-work or similar limitations, eligibility waiting periods and
evidence of insurability requirements under any Parent Benefit Plan that is a group health plan
shall be waived with respect to such Company Employees and their eligible dependents, in each
case, to the same extent as service with the Company or 1ts Subsidiaries was taken into account
under the comparable Company Benefit Plan, and credit shall be provided for any co-payments,
deductibles and offsets (or similar payments) made under Company Benefit Plans for the
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applicable plan year prior to the Effective Time for purposes of satisfying any applicable
deductible, out-of-pocket or similar requirements under any Parent Benefit Plans in which they
become eligible to participate after the Effective Time.

(d)  Except as otherwise provided for in this Section 6.8, nothing herein shall prevent
Parent or the Surviving Corporation from amending or terminating any Company Benefit Plan in
accordance with its terms.

(6)  No provision of this Section 6.8 shall create any third-party beneficiary rights in
eny current, former or retired employee, officer, consultant, independent contractor or director
(including any heir, exccutor, administrator, representative, beneficiary or dependent thereof).
Nothing contained herein shall prevent Parent from terminating the employment of any
Company Employee or terminating, or amending the terms of, any Company Benefit Plan in
accordance with its terms.

(f)  Pnor to the Effective Time, the Company Board, or an appropriate committee of
non-employee directors thereof, shall adopt a resolution consistent with the interpretive guidance
of the SEC so that the disposition by any officer or director of the Company who is a covered
person of the Company for purposes of Section 16 of the Exchange Act and the rules and
regulauons thereunder (“Section 16") of Company Common Shares or options or other rights to
acquire Company Common Shares pursuant to this Agreement and the Merger shall, .be an
exempt transaction for purposes of Section 16. N

(g) Prior to the Effective Time the Company shall create a retention plan (the
“Retention Plan”) for the employees listed in Section 6.8(g) of the Company Disclosure Letter
with their respective potential retention amounts (“*Retention Amounts™). If a hsted employee
continues to be employed by the Company or the Surviving Corporation, performing the duties
described in the employee’s employment agreement, until the later of the Effective Time or
Deoember 31, 2007 (such later date being the “Retention Date™), the Surviving Corporation shall
pay the mnployees Retention Amount to the employee as soon as practicable thereafter. If the
employment of a listed employee is terminated by the Company or the Surviving Corporation
without “cause” (as defined in the employee’s change in control contract) or by employee with
“good reason” (as defined in the employee’s change 1n control contract) prior to the Retention
Date, the employee shall be paid the employee’s Retention Amount as soon as practicable after
such termination.

Section69  Directors’ and Officers’ Indemnification and Insurance.

(a)  From and after the Effective Time, the Surviving Corporation shall indemnify and
hold harmless all past and present officers and directors of the Company and its Subsidiaries (the
“Indemnified Parties™) for acts or omissions occurring at or prior to the Effective Time to the
fullest extent permitted by the FBCA or any other applicable Law or provided under the
Company Articles of Incorporation and the Company Bylaws in effect on the date hereof:
provided that such indemnification shall be subject to any limitation imposed from time to time
under applicable Law. Parent shall guarantee such performance by the Surviving Corporation.
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(b)  Parent understands and agrees that, prior to the Effective Time, the Company
intends to obtain a prepaid six-year “tail” insurance policy that provides coverage for events
occurring prior to the Effective Time, on terms no less favorable than the coverage provided
under the Company’s current directors’ and officers’ insurance policy, for the Persons who are
covered by such policy on the date of this Agreement; provided, however, that the Company
shall not pay an aggregate premium in excess of 300% of the aggregate amount per annum that
the Company paid for such coverage in its last full fiscal year prior to the date hereof, which
amount the Company has disclosed to Parent prior to the date hereof, but may purchase such
coverage as may be obtained for such 300% amount. The Company agrees that, prior to
purchasing any such policy, the Company shall afford Parent the opportunity to purchase a
substitute policy which (i) has an effective term of six years from the Effective Time, (ii) covers
those Persons who arc currently covered by the Company’s current directors’ and officers’
insurance policy for actions and omissions occurring on or prior to the Effective Time, and (iii)
contains terms and conditions that are no less favorable to the insured than those of the
Company’s current directors’ and officers’ insurance policy; provided, however, that in
satisfying its obligation under this Section 6.9 Parent shall not be obligated to pay an aggregate
premium in excess of 300% of the aggregate amount per annum that the Company paid for such
coverage in its last full fiscal year prior to the date hereof, but shall be obligated to purchase such
coverage as may be obtained for suck 300% amount.

()  Parent and the Company agree that all rights to indemnification and exculpation
from liabilities for acts or omissions occurring at or prior to the Effective Time (and rights for
advancement of expenses) now existing in favor of the current or former directors or officers of
the Company and 1its Subsidiaries as provided in their respective articles of incorporation or
bylaws (or comparable organizatonal documents) and any indemnification or other agreements
of the Company and its Subsidiaries as in cffect on the date of this Agreement shall be assumed
by the Surviving Corporation in the Merger, without further action, at the Effective Time and
shall survive the Merger and shall continue in full force and effect in accordance with their terms,
Further, the articles of incorporation and bylaws of the Surviving Corporation shall contain
provisions no less favorable with respect to indemnification, advancement of expenses and
exculpation of former or present directors and officers than are presently set forth in the
Company Articles of Incorporation and Company Bylaws, which provisions shall not be
amended, repealed or otherwise modified for a period of six years from the Effective Time in
any manner that would adversely affect the rights thereunder of any such individuals, except as
amendments may be required by the FBCA during such period.

(d)  This Section 6.9 shall survive the consummation of the Merger, is intended to
benefit the Company, the Surviving Corporation and each Indemnified Party, shall be binding on
all successors and assigns of the Surviving Corporation and Parent, and shall be enforceable by
the Indemnified Parties. The provisions of this Section 6.9 are intended to be for the benefit of,
and will be enforceable by, each Indemnified Party, his or her heirs, and his or her
representatives and arc in addition to, and not in substitution for, any other rights to
indemnification or contribution that any such Person may have by contract or otherwise.

(¢) In the event that the Surviving Corporation or its successors or assigns (i)
consolidates with or merges into any other Person and shall not be the continuing or surviving
corporation or entity of such consolidation or merger or (ii) transfers or conveys all or a majority
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of its properties and assets fo any Person, then, and in each such case, proper provision shall be
made so that the successors and assigns of the Surviving Corporation shall succeed to the
obhgations set forth 1n Section 6.8 and this Section 6.9. In addition, the Surviving Corporation
shall not distribute, sell, transfer or otherwise dispose of any of its assets in a manner that would
reasonably be expected to render the Surviving Corporation unable to satisfy its obligations
under this Section 6.9.

Section 6.10 No Control of the Other Party’s Business. Nothing contained in this
Agreement shall give Parent, directly or mndirectly, the right to control or direct the Company’s

or its Subsidiaries’ operations prior to the Effective Time, and nothing contained in this
Agreement shall give the Company, directly or indirectly, the right to control or direct Parent'’s
or its Subsidianes’ operations prior to the Effective Time. Prior to the Effective Time, each of
the Company and Parent shall exercise, consistent with the terms and conditions of this
Agrcement, complete control and supervision over its and its Subsidiaries’ respective operations.

Section 6.11 Financin

(@)  Each of Parent and Merger Sub shall use, and shall cause their Affiliates to use,
their reasonable best efforts to take, or cause to be taken, all actions and to do, or cause to be
done, all things necessary, proper or advisable to arrange and obtain the proceeds of the
Financing, including using reasonable best efforts to (i) negotiate and enter into definitive
agreements with respect thereto on the terms and conditions contained therein and (ii) to satisfy
(or cause its Affihates to satisfy) on a timely basis all conditions, and otherwise comply with all
terms, applicable to the Parent and Merger Sub (or their Affihates) in such defimitive agreements.
In the event any portion of the Financing becomes unavailable on the terms and conditions
contemplated in the Financing Commitments, Parent and Merger Sub shall promptly notify the
Company and shall usc their reasonable best efforts to arrange to obtain any such portion from
altemative sources as promptly as practicable followmg the occurrence of such event. Parent
shall defiver to the Company true and complete copies of all agreements pursuant to which any
such alternative source shall have committed to provide Parent and Merger Sub with any portion
of the Financing. Parent shall give the Company prompt notice of any material breach by any
party to the Financing Commitments or any termination of the Financing Commitments. Each of
Parent and Merger Sub shall refrain (and shall use its reasonable best efforts to cause its
Affihates to refrain) from taking, directly or indirectly, any action that would reasonably be
expected to result in a failure of any of the conditions contained in the Financing Commitments
or in any definitive agreement related to the Financing. Parent shall keep the Company informed
on a reasonably cwrrent basis in rcasonable detail of the status of its efforts to arrange the
Financing. Parent and Merger Sub may agree to or permit any material amendment, supplement
or other modification to be made to, or any waiver of any matenal provision or remedy under,
the Financing Commitments or the definitive agreements relating to the Financing and may
obtain financing in substitution of all or a portion of the Financing, so long as they consult with
the Company and promptly provide the Company with such information it may reasonably
request regarding any alternative financing arrangements or plans.

(b) The Company shall, and shall cause its Subsidiaries to provide, and use its
reasonable best efforts to have its and their Representatives cooperate with Parent and its
Representatives in connection with the arrangements by Parent and Merger Sub to obtan any
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debt financing or to facilitate Parent’s post-acquisition planning, and in connection with the pre-
payment of the Company’s existing debt, as may be reasonably requested by Parent (provided
that such requested cooperation does not unreasonably interfere with the ongoing operations of
the Company and its Subsidiaries or unreasonably interfere with or hinder or delay in any
material aspect the performance by the Company of its other obligations hereunder), including (i)
participation in meetings, drafling sessions and due diligence sessions, (ii) furnishing Parent and
Merger Sub and their financing sources with financial and other pertinent information regarding
the Company as may be reasonably requested by Parent, (iii) assisting Parent and Merger Sub
and their financing sources in the preparation of (A) an offering document for any debt raised to
complete the transactions contemplated by this Agreement and (B) materials for rating agency
presentations, (iv) cooperating with Parent and Merger Sub in connection with applications to
obtan such consents, approvals or authorizations which may be necessary or desirable in
connection with such financing, (v) using reasonable best efforts to seck to take advantage of the
Company’s existing lending relationships, including attempting to persuade the Company's
existing lenders to participate in a syndicate, (vi) reasonably cooperating with the marketing
efforts of Parent and Merger Sub and their financing sources for any debt raised by Parent to
complete the transactions contemplated by this Agreement, (vii) forming new direct or indirect
Subsidiaries and transferring assets to such Subsidieries, provided that the Company, its
Subsidiaries or Joint Ventures (taken as a whole) would not suffer adverse financial or tax
consequences prior to or in the absence of the Effective Time, (viii) having officers execute,
without personal liability, any reasonably necessary officers’ certificates or management
representation letters to the Company’s accountants to issue unqualified reports with respect to
the financial statements to be included in any offering documents, and (ix) using reasonable best
efforts to permit Parent and Merger Sub to be able to provide lenders with the collateral package
required by them in connection with any financing, in a form reasonably satisfactory to the
lender; provided, however, that none of the Company or its Subsidiaries will be required to pay
any comrmitment or other similar fee or incur any other liability in connection with any such
financing prior to the Effective Time. Parent will promptly upon request by the Company,
reimburse the Company for all reasonable out-of-pocket costs (including, without limitation,
reasonable legal fees, transfer taxes and governmental or third party fees) incurred by the
Company or its Subsidiaries and their respective Representatives in connection with such
cooperation, or directly incurred in connection with the financing of the Special Dividend
(including, without limitabon, commitment fees and any other amounts payable (excluding
principal and interest) to the lenders in respect of such Special Dividend financing). The
obligations set forth in the foregoing sentence shall survive any termination of this Agreement.

Section 6.12 Standstill A, ents; Confidentiality A ents. Except as set forth in
Section 6.6, during the period from the date of this Agrecment through the Effective Time, the
Company will not terminate, amend, modify or waive any provision of any confidentiality
agreement not entered into in the ordinary course of business or any agreement by a Third Party
not to acquire assets or securities of the Company to which it or any of its Subsidiaries is a party,
other than the Confidentiality Agreement pursuant to its terms or by written agreement of the
parties thereto. Except as set forth in Section 6.6, during such period, the Company shall enforce,
to the fullest extent permitted under applicable Law, the provisions of any such agreement,
including by obtaining injunctions to prevent any material breaches of such agreements and to
enforce specifically the material terms and provisions thereof in any court of the United States of
America or of any state having junsdiction. Notwithstanding the foregoing two sentences or
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anything else in this Agreement to the contrary, at any time prior to obtaining the Company
Required Vote, the Company shall not be obligated to comply with the covenants in this Section
6.12 if the Company Board determines, after consultation with its outside counsel, that any such
compliance would be inconsistent with its fiduciary duties under applicable Law, provided,
however, that the Company shall not take any action that would otherwise fail to comply with
the covenants in this Section 6.12 in reliance on the foregoing exception until after the second
Business Day following Parent's receipt of written notice from the Company advising Parent that
the Company 1ntends to take such action and specifying the nature of the action to be taken, it
being understood and agreed that in determining whether to authorize the Company to take such
action the Company Board shall take into account any changes to the financial terms of this
Agreement proposed by Parent to the Company in response to such written notice.

Section 6.13 Special Dividend. The Company shall pay the Special Dividend no later
than one day prior to the Effective Time, The Company and the Company Board shall take all
corporate, regulatory and other action necessary to declare and pay the Special Dividend.
Notwithstanding the foregoing, the Company shall have no obligation to pay the Special
Dividend, unless (i) Parent has confirmed that all conditions, other than the conditions set forth
in Section 7.2, have been satisfied or waived and that Parent, as of the time and date of such
confirmation, is not aware of any breach of any representation, warranty, agreement or covenant
of Company under this Apreement, that would allow Parent to terminate this Agreement
pursuant to Section 8.1 and (ii) Parent shall have delivered to the Company a certificate’ signed
by an authorized officer thereof, to the effect that subject to the satisfaction of the conditions set
forth in Section 7.2, (A) proceeds sufficient to fund in full the aggregate Merger Consideration
are avalable to be drawn on the Closing Date under the facilities contemplated by the Financing
and (B) it will authorize the Company to file the Articles of Merger with the Florida Secretary of
State on the Closing Date.

" ARTICLE VII
. CONDITIONS PRECEDENT

Section 7.1  Conditions to Each Party’s Obhgation to Effect the Merger. The
obligations of the parties to effect the Merger on the Closing Date are subject to the satisfaction

or waiver on or prior to the Closing Date of the following conditions:

(2)  Company Shareholder Approval. The Company Required Vote shall have been
obtained.

(b) No Order. No Law or Order (whether temporary, preliminary or permanent) shall
have been enacted, issued, promulgated, enforced or entered that is 1n effect and that prevents or
prohibits consummation of the Merger.

(c)  Proceedings. There shall not have been instituted or pending any action or
proceeding by any Governmental Entity challenging or seeking to make illegal, to delay
materially or otherwise to restrain or prohibit the consummation of the Merger or seeking to
obtain material damages with respect to the Merger.
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(d) Consents and Approvals. Other than the filing of the Articles of Merger in
accordance with the FBCA, all consents, approvals and authorizations of any Governmental

Entity required to consummate the Merger shall have been obtained.

(¢) HSR Act. If applicable, the applicable waiting periods, together with any
extensions thereof, under the HSR Act shall have expired or been terminated.

()  STB. Approval or authorization of the STB shall have been obtained for a voting
trust agreement pursuant to which shares of Florida East Coast Railway, L.L.C. shall be placed
into an irrevocable voting trust as of the Effective Date pending final STB approval or exemption,
as the case may be, with respect to the transactions contemplated hereby shall have been
obtained.

Section 7.2  Additional Conditions to Obhgations of Parent and Mer,
obligations of Parent and Merger Sub to effect the Merger on the Closing Date are also subject to
the satisfaction or waiver on or prior to the Closing Date of the following conditions:

(8)  Representations and Warranties. The representations and warranties of the
Company contained in this Agreement (A) that are qualified by materiality or Company Material
Adverse Effect shall be true and correct at and as of the date hereof and at and as of the Effective
Time as if made at and as of the Effective Time (except to the extent expressly made as of an
earlier date, in which case as of such earlier date), (B) that are contained in Sections 4.2 and 4.3
(subject to de minimus exceptions involving discrepancies of no more than 5,000 shares of
Company Common Stock or Company Stock Options covenng in the aggregate no more than
1,000 shares of Company Common Stock) shall be true and correct in all respects as of the date
of this Agreement and as of the Effective Time as though made at and as of the Effective Time,
except for such changes as are contemplated by the fourth sentence of Section 4.3(s), and (C)
that arc not qualified by materiahty or Company Material Adverse Effect shall be true and
correct in all material respects at and as of the date hereof and at and as of the Effective Time as
if made at and as of the Effective Time (except to the extent expressly made as of an eatlier date,
in which case as of such earlier date). Parent shall have received a certificate signed by an
executive officer of the Company on its behalf to the foregoing effect.

(b) Agreements and Covenants. The Company shall have performed or compled in
all material respects with all agreements and covenants required by this Agreement to be
performed or complied with by it on or prior to the Effective Time. Parent shall have received a
certificate signed by an executive officer of the Company to that effect.

Section 7.3 Additional Conditions to Obligation of the Company. The obligation of

the Company to effect the Merger on the Closing Date is also subject to the satisfaction or
watver on or prior to the Closing Date of the following conditions:

(8)  Representations and Warranties. The representations and warranties of Parent
contained in this Agreement (A) that are qualified by materiality or Parent Materia! Adverse
Effect shall be truc and correct at and as of the date hereof and at and as of the Effective Time as
1f made at and as of the Effective Time (except to the extent expressly made as of an earlier date,
in which case as of such earlier date), and (B) that are not qualified by materiality or Parent
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Material Adverse Effect shall be true and correct in all material respects at and as of the date
hereof and at and as of the Effective Time as if made at and as of the Effective Time (except to
the extent expressly made as of an carlier date, in which case as of such earlier date). The
Company shall have received a certificate signed by an executive officer of Parent on its behalf

to the foregoing effect.

(b) Agreements and Covenants. Parent shall have performed or complied in all
material respects with all agreements and covenants required by this Agreement to be performed
or complied with by it on or prior to the Effective Time. The Company shall have received a
certificate signed by an executive officer of Parent to that effect.

ARTICLE VIII
TERMINATION, AMENDMENT AND WAIVER

Section 8.1  Termination. This Agreement may be terminated and the Merger may be
abandoned at any time prior to the Effective Time by action taken or authonzed by the Board of
Directors or members of the terminating party or parties, notwithstanding any requisite approval
of the Merger by the shareholders of the Company, and whether before or after the sharcholders
of the Company have approved the Merger at the Company Shareholders Meeting, as follows
{the date of any such termination, the “Termination Date™): s -

*

(8) by mutusl written consent of Parent and the Company;

(b) by cither Parent or the Company if the Effective Time shall not have occurred on
or before October 31, 2007 (the “End Date™); provided, however, that the right to terminate this
Agreement under this Section 8.1(b) shall not be available to (x) a party whose failure to fulfill
any obligation under this Agreement materially contributed to the failure of the Effective Time to
occur on or before such date or (y) to Parent if the failure of the Effective Time to occur is dve
solely to.the unavailability of the Financing;

(c) by either Parent or the Company if any Governmental Authority shall have
enacted, issued, promulgated, enforced or entered any injunction, order, decree or ruling or taken
any other action (including the failure to have taken an action) which, in either such case, has
become final and non-appealable and has the effect of making consummation of the Merger
illegal or otherwise preventing or prolubiting consummation of the Merger (“Governmental
Order™); provided, however, that the terms of this Section 8.1(c) shall not be available to any
party unless such party shall have used its commercially reasonable efforts (subject to Section
6 3(c)) to opposc any such Governmental Order or to have such Governmental Order vacated or
made mapplicable to the Merger;

(d) by Parent if neither it nor Merger Sub is in material breach of its obligations under
this Agreement, and if (i) any of the representations and warranties of the Company herein is or
becomes untrue or incorrect such that the conditions set forth in Section 7.2(a) shall not have
been satisfied (or would be incapable of being satisfied) by the earlier of (x) the date which is
twenty-five (25) days after the date of delivery of noticc of breach by Parent or (y) the End Date,
or (ii) there has been a breach on the part of the Company of any of its covenants or agreements
herein such that the conditions set forth in Section 7.2(b) shall not have been satisfied (or would
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be incapable of being satisfied) by the earlier of (x) the date which is twenty-five (25) days after
the date of delivery of notice of breach by Parent or (y) the End Date;

(¢) by the Company if it is not in material breach of its obligations under this
Agreement, and if (i) any of the representations and warranties of the Parent herein is or becomes
untrue or incorrect such that the conditions set forth in Section 7.3(a) shall not have been
satisfied (or would be incapable of being satisfied) by the earlier of (x) the date which is twenty-
five (25) days after the date of delivery of notice of breach by the Company or (y) the End Date,
(ii) there has been a breach on the part of Parent of any of its covenants or agreements herein
such that the conditions set forth in Section 7.3(b) shall not have been satisfied (or would be
incapable of being satisfied) by the earlier of (x) the date which is twenty-five (25) days after the
date of delivery of notice of breach by Parent or (y) the End Date or (iii) all of the conditions set
forth in Sections 7.1 and 7.2 have been or are capable of being satisfied but the proceeds of the
Financing are not available to Parent within five (5) Business Days of the receipt of written
notice from the Company that all such conditions are capable of being satisfied.

(f) by the Company or Parent if the Company Shareholder Approval is not obtained
at the Company Shareholders Meeting upon a vote taken on the Merger;

(8) by Parent
(i) if the Company Board effects a Change in Recommendation; or;

(i) if (1) the Company Board publicly approves, endorses or recommends to
the Company sharcholders an Acquisition Proposal, (ii) the Company enters into a
contract or agreement relating to an Acquisition Proposal {other than a confidentiality
agreement entered into in comphance with Section 6.6(c)), (iii) a tender offer or
exchange offer that constitutes an Acquisition Proposal (other than by the Parent or its
Affiliates) 1s commenced prior to obtaining the Company Shareholder Approval and the
Company Board fails to recommend against acceptance of such iender offer or exchange
offer by its shareholders (including, for these purposes, by taking no position or a neutral
position with respect to the acceptance of such tender offer or exchange offer by its
shareholders, which shall constitute a failure to recommend against acceptance of such
tender offer or exchange offer) within ten (10) Business Days after commencement, (iv)
the Company Board fails to reaffirm the Company Recommendation within ten (10)
Business Days of a request to so reaffirm by Parent; or (v) the Company or the Company
Board publicly announces its intention to do any of the foregoing; or

(h) by the Company if the Company Board approves, and authorizes the Company to
enter into, a definitive agreement providing for the implementation of a Superior Proposal, but
only 50 long as:

) the Company Sharcholder Approval has not yet been obtained;

(ii) the Company is not then and has not been mn breach of any of its
obligations under Section 6.6 in any material respect;
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(iii) the Company Board has determined in good faith, after consultation with
its legal and financial advisors, that such agreement constitutes a Superior Proposal and
the Company Board shall have determined that it would be inconsistent wath its fiduciary
duties if it did not terminate this Agreement,

@iv) the Company has notified Parent in writing at least three (3) Business
Days prior to terminating this Agreement pursuant to this Section 8.1(h) that it wtends to
enter into such agreement, attaching the most current version of such agreement
(including any amendments, supplements or modifications) to such notice (it being
understood and agreed that any amendment to the financial terms of such Superior
Proposal shall require a new notice and a new three (3) Business Day period);

v) during the three (3) Business Day period following Parent’s receipt of
such notice, (i) the Company shall have offered to negotiate with (and, if accepted,
negotiated 1n good faith with), and shall have caused its respective financial and logal
advisors to offer to negotiate with (and, if accepted, negotiate in good feith with), Parent
in making adjustments to the terms and conditions of this Agreement as would enable the
Company to proceed with the Merger and the other transactions contemplated by this
Agreement, and (ii) the Company Board shall have determined in good faith, after the
end of such three Business Day period, after considering the results of any-such
negoliations and the revised proposals made by Parent, if any, that the Superior Proposal
giving rise to such notice continues to be a Superior Proposal when compared with any
revised proposals by Parent; and

= (vi) the Company pays to Parent the Company Termination Fee in aeoordance
with Section 8 3(b}{ii) simultaneously or prior to the effectiveness of such termination (it
being agreed that any purported termination pursuant to this Section 8.1(h) shall be void
and of no force or effect ab initio unless the Company shall have made such payment).

I?

Scction 8.2  Effect of Termination. In the event of the termination of this Agreement
pursuant to Section 8.1, this Agreement shall forthwith become void, and there shall be no
liability under this Agreement on the part of any party hereto (or any Representatives thereof)
except that the provisions of Sections 6.2(b), the last two sentences of Section 6.11(b), 8.2 and
8.3 and Asticle [X shall survive any such termination; provided, however, that nothing herein
shall relieve any party hereto from liability for any willful breach of any of its representations or
warranties, or any willful breach of its covenants or agreements set forth in this Agreement prior
to such termination.

Sechon 8.3  Fees and Expenses.

(a)  Expense Allocation. Except as otherwise specified in this Section 8.3, all costs
and expenses (including fees and expenses payable to Representatives) incurred in connection
with the Transaction Documents, the Merger and the other transactions contemplated hereby
(“Expenses”) shall be paid by the party incurring such cost or expense, whether or not the
Merger 1s consummated.
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(b) Company Termination Fee. The Company agrees that if this Agreement shall be
terminated:

0] by Parent or the Company pursuant to Section 8.1(b) or Section 8.1(f) and
(A) an Acquisition Proposal shall have been made to the Company or publicly announced
prior to such termination (and with respect to termination pursuant to Section 8.1(b), such
Acquisition Proposal was not withdrawn prior to the termination), and (B) concurrently
with such termination or within twelve (12) months following the Termination Date, the
Company enters into a Contract with respect to an Acquisition Proposal, or consummates
a transaction that would constitute an Acquisition Proposal, then the Company shall pay
to Parent, if and when such Contract is entered into or consummation of such Acquisition
Proposal occurs, whichever is earlier as applicable, the Company Termination Fee (and
for purposes of this Section 8.3(b)(i), "50%" shall be substituted for "20%" in the
definition of Acquisition Proposal); or

(i) by Parent pursuant to Section 8.1(g), then the Company shall pay to Parent
the Company Termination Fee within two (2) Business Days after the Termination Date;
or

(i) by Parent pursuant to Section 8.1(d} or by the Company pursuant.to 8.1(h),
then the Company shall pay to Parent, as hquidated damages and not as a penalty and as
the sole and exclusive remedy (other than as provided for in Section 9.7) of Parent,
Merger Sub and any of their respective Affiliates against the Company, its Subsidiaries
and its respective Affiliates, stockholders, directors, officers or agents with respect to this
Agreement or the transactions contemplated hereby, including for any loss or damage
suffered as a result of the failure of the Merger to be consummated, the Company
Termination Fee as set forth in Section 8.1(h).

(c) Parent Termination Fee. If this Agreement is terminated by the Company
pursuant to Section 8,1(¢), Parent shall promptly, and in any event within five (5) Business Days
after the date of such termination, pay the Company, as liquidated damages and not as a penalty
and as the sole and exclusive remedy of the Company, its Subsidiaries and any of their respective
Affiliates against Parent, Merger Sub and their respective Affiliates, stockholders, directors,
officers or agents with respect to this Agreement or the transactions contemplated hereby,
including for any loss or damage suffered as a result of the failure of the Merger to be
consummated, the Parent Termination Fee by wire transfer of immediately available funds.

(d) Except as set forth in Section 8.1(h) or Section 8.3(b)(ii), the Company
Termination Fee shall be paid by the Company as directed by Parent in wnting in immediately
available funds within two (2) Business Days after the date of the event giving rise to the
obligation to make such payment.

()  Each of the parties hereto acknowledges that the agreements contained in this
Section 8.3 are an integral part of the transactions contemplated by this Agreement. In the event
that the Company shall fail to pay the Company Termination Fee when due or Parent shall fail to
pay the Parent Termunation Fee when due, the Company or Parent, as the case may be, shall
reimburse the other party for all reasonable costs and expenses actually incurred or accrued by
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such other party (including reasonable fees and expenses of counsel} in connection with the
collection under and enforcement of this Section 8.3.

Section 8.4 Amendment. This Agreement may be amended by the parties in writing
by action of their respective Boards of Directors at any time before or after the Company
Required Vote has been obtained and prior to the filing of the Articles of Merger in accordance
with the FBCA; provided, however, that, after the Company Required Vote shall have been
obtained, no such amendment, modification or supplement shall change the amount or the form
of the Merger Consideration to be delivered to the Company Sharcholders or change any other
terms and conditions of this Agreement if such change would materially and adversely affect the
Company Shareholders. This Agreement may not be amended, changed or supplemented or
otherwise modified except by an instrument in writing signed on behalf of all of the parties.

Section 8.5  Extension; Waiver, At any time prior to the Effective Time, each of the
Company, Parent and Merger Sub may (a) extend the time for the performance of any of the
obligations or other acts of the other party, (b) waive any inaccuracies in the representations and
warranties of the other party contained in this Agreement or in any document delivered pursuant
to this Agreement, or (c) subject to the provisions of Section 8.4, waive compliance with any of
the agreements or conditions of the other parties contained in this Agreement. Any agreement on
the part of a party to any such extension or waiver shall be valid only if set forth in an instrument
in writing signed on behalf of such party. The failure of any party to this Agreement to:assert
any of its rights under this Agreement or otherwise shall not constitute a waiver of those rights.

- ARTICLE IX
- GENERAL PROVISIONS

S_:eetion 9. Nonsurvival of Representations and Woarranties. None of the
representations and warranties in this Agreement or in any instrument delivered pursuant to this

Agreement shall survive the Effechive Time. This Section 9.1 shall not limit any covenant or
agreement of the parties in this Agreement that by its terms contemplates performance after the
Effective Time.

Section9.2 Notices. All notices, requests, claims, demands and other communications
under this Agreement shall be in writing (and made orally if so required pursuant to any Section
of this Agreement) and shall be decmed given (and duly received) if delivered personally, sent
by overnight couner (providing proof of delivery and confirmation of receipt by telephonic
notice to the applicable contact person) to the parties or sent by fax (providing proof of
transmission and confirmation of transmission by telephonic notice to the applicable contact
person) at the following addresses or fax numbers (or at such other address or fax number for a
party as shall be specified by like notice):

if to Parent or Merger Sub, to: Iron Horse Acquisition Holding LLC
¢/o Fortress Investment Group LLC
1345 Avenue of the Americas, 46th Floor
New York, New York, 10105
Attn' Randal Nardone
Facsimile: (212) 798-6122
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with a copy to: Skadden, Arps, Slate, Meagher & Flom LLP
Four Times Square
New York, New York 10036
Attn: Joseph A. Coco
Thomas W. Greenberg
Phone: (212) 735-3050
Fax: (212) 735-2000

if to the Company, to: Florida East Coast Industries, Inc.
10151 Deerwood Park Blvd
Building 100, Suite 350
Jacksonville, FL. 32256
Atin: General Counsel
Phone: (904) 996-2812
Fax: (904) 996-2839

with a copy to: Greenberg Traurig, P.A.
1221 Brickell Avenue
Miami, Florida 33131
Attn: Ira N. Rosner
Phone: (305) 5§79-0500
Fax: (305) 579-0717

Section 9.3 Counterperts. This Agreement may be executed in one or more
counterparts, all of which shall be considered one and the same agreement and shall become
effective when one or more counterparts have been signed by each of the parties and delivered 1o
the other parties.

Section9.4  Entire Agreement; No Third-Party Beneficiaries. This Agreement and the
Confidentiality Agreement (1) constitute the entire agreement, and supersedes all prior
agreements and understandings, both written and oral, among the parties, or any of them, with
respect to the subject matter of this Agreement and (ii) is not intended to and does not confer
upon any Person other than the parties hereto any rights or remedies hereunder, other than (a) the
Persons intended to benefit from the provisions of Section 6.9 (Directors’ and Officers’
Indemnification and Insurance), each of whom shall have the right to enforce such provisions
directly; und (b) after the Effective Time, each Company Shareholder with respect to the right to
receive the Merger Consideration pursuant to Article 11 and each of whom shall have the right to
enforce such provisions directly.

Section9.5 Goverming Law. THIS AGREEMENT SHALL BE GOVERNED BY,
AND CONSTRUED IN ACCORDANCE WITH, THE LAWS OF THE STATE OF
DELAWARE, WITHOUT REGARD TO THE CONFLICTS OF LAWS PRINCIPLES
THEREOF THAT WOULD CAUSE THE LAWS OF ANOTHER JURISDICTION TO APPLY.
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Section 9.6  Assignment. Neither this Agreement nor any of the rights, interests or
obligations under this Agrecment shall be assigned or delegated, in whole or in part, by operation
of Law or otherwise by any of the parties without the prior written consent of the other parties,
except that Merger Sub’s rights and obligations may be assigned to and assumed by Parent or
any other corporation directly or indirectly wholly owned by Parent and Parent's rights and
obligations may be assigned and assumed by an Affiliate of Parent provided that such
assignment shall not relieve Parent of its obligations hereunder; provided however, that any such
assignment does not affect the economic or legal substance of the transactions contemplated
hereby. Subject to the preceding sentence, this Agreement will be binding upon, inure to the
benefit of, and be enforceable by, the parties and their respective successors and assigns.

Section 9.7 Enforcement. The parties agree that irreparable damage would occur in
the event that any of the provisions of this Agreement were not performed in accordance with
their specific terms or werc otherwise breached. Except in circumstances when the Parent
Termmation Fee is payable, it is accordingly agreed that each party shall be entitled to an
injunctron or injunctions to prevent breaches of this Agreement and to enforce specifically the
terms and provisions of this Agreement in any state or federal court sitting in the State of
Declaware, without proof of actual damages, and to waive any requirement for the securing or
posting of any bond in connection with such remedy, this being in addition to any other remedy
to which they are entitled at Law or in equity, provided, however, that the Company shall'in no
event be entitled to an injunction or injunctions or to specific performance requiring Parent or
Merger Sub to fulfill their obligations under Article II, unless all the conditions set forth in
Sections 7.1 and 7.2 hereof shall be satisfied or waived by Parent (other than those conditions
that by .their nature are to be satisfied at the Closing Date, which shall be capable of being
satisfied on the Closing Date), and the financing provided for in the Financing Commitments (or
under any alternative financing arrangement on terms that are reasonably acceptable to Parent) is
available to be drawn down by Parent pursuant to the terms of the applicable agreements but is
not so drawn down solely as a result of Parent refusing to do so in breach of this Agreement,
provided, further, that the obligations of Parent and Merger Sub under Article Il shall in any
event reman subject to the satisfuction or waiver by Parent of the conditions that by their nature
are to be satisfied at the Closing Date. For the avoidance of doubt, whether or not a party is
entitled to seck injunctions or specific performance pursuant to the provisions of the preceding
sentence or otherwise, in no event will Parent and Merger Sub be entitled to monetary damages
in excess of an amount equal to the $100 million, nor will the Company be entitled to monetary
damages in excess of an amount equal to the $150 million (in each case, including the Company
Termination Fee or the Parent Termination Fee, as applicable) for losses or damages arising from
or in connection with breaches of this Agreement by the Company, Parent, Merger Sub or their
respective Representatives and Affihates, or arising from any other claim or cause of action
under this Agreement and in no event shall Parent or Merger Sub seek to recover any money
damages in excess of such applicable amount from the Company or its Representatives and
Affiliates in connection herewith or therewith, nor shall the Company seck to recover any money
damages m excess of such applicable amount from the Parent, Merger Sub, or their respective
Representatives and Affiliates in connection herewith or therewith.

Section 9.8 Consent 10 Junsdiction: Venue.
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(@)  Each of the parties hereto irrevocably submits to the exclusive jurisdiction of the
state courts of Delaware and to the jurisdiction of the United States Distnct Court for the
Southern District of Delaware for the purpose of any action arising out of or relating to this
Agreement and the Confidentiality Agreement, and each of the parties hereto irrevocably agrees
that all claims 1 respect to such action may be heard and determined exclusively in any
Delaware state or federal court sitting in Delaware Each of the parties hereto agrees that a final
judgment in any action shall be conclusive and may be enforced in other jurisdictions by suit on
the judgment or in any other manner provided by law.

(b)  Each of the parties hereto urevocably consents to the service of any summons and
complaint and any other process in any other action relating to the Merger, on behalf of itself or
its property, by the personal delivery of copies of such process to such party. Nothing in this
Section 9.8 shall affect the right of any party hereto to serve legal process in any other manner
permitted by law.

Sechon9.9 Waiver of Trial by Jury. EACH PARTY ACKNOWLEDGES AND
AGREES THAT ANY CONTROVERSY THAT MAY ARISE UNDER THIS AGREEMENT
IS LIKELY TO INVOLVE COMPLICATED AND DIFFICULT ISSUES, AND THEREFORE
EACH SUCH PARTY HEREBY IRREVOCABLY AND UNCONDITIONALLY WAIVES
ANY RIGHT SUCH PARTY MAY HAVE TO A TRIAL BY JURY IN RESPECT OF ANY
LITIGATION DIRECTLY OR INDIRECTLY ARISING OUT OF OR RELATING TO THIS
AGREEMENT OR THE TRANSACTIONS CONTEMPLATED BY THIS AGREEMENT.
EACH PARTY CERTIFIES AND ACKNOWLEDGES THAT (A) NO REPRESENTATIVE,
AGENT OR ATTORNEY OF ANY OTHER PARTY HAS REPRESENTED, EXPRESSLY OR
OTHERWISE, THAT SUCH OTHER PARTY WOULD NOT, IN THE EVENT OF
LITIGATION, SEEK TO ENFORCE THE FOREGOING WAIVER, (B) EACH SUCH PARTY
UNDERSTANDS AND HAS CONSIDERED THE IMPLICATIONS OF THIS WAIVER, (C)
EACH SUCH PARTY MAKES THIS WAIVER VOLUNTARILY, AND (D) EACH SUCH
PARTY HAS BEEN INDUCED TO ENTER INTO THIS AGREEMENT BY, AMONG
OTHER THINGS, THE WAIVERS AND CERTIFICATIONS IN THIS SECTION 9.9.

Section 9.10 Severability. If any term, provision, covenant or restriction of this
Apreement is held by a court of competent jurisdiction or other Governmental Entity to be
mvald, void or unenforceable, the remainder of the terms, provisions, covenants and restrictions
of this Agreement shall remain in full force and effect and shall in no way be affected, impaired
or invalidated so long as the cconomic or legal substance of the transactions contemplated hereby
is not affected in any manner materially adverse to any party. Upon such a determination, the
parties shall negotiate in good faith to modify this Agreement so as to effect the original intent of
the parties as closely as possible in an acceptable manner in order that the transactions
contemplated hereby shall be consummated as originally contemplated to the fullest extent
possible.
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IN WITNESS WHEREOF, the partics hereto have caused this Agreement to be signed by
their respective officers thereunto duly authorized, all as of the date first written above.

IRON HORSE ACQUISITION HOLDING LLC

By:

Nams; _Dow 74

Title: _amhuj

IRON HOWON SUB INC.
Name: i <
Title:

“EBy
A

e

FLORIDA EAST COAST INDUSTRIES, INC.

By:
. Name:
Title;

tr

L
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IN WITNESS WHEREORF, the parties hereto have caused this Agreement to be signed by
their respective officers thereunto duly authorized, all as of the date first written above.

454552.01-Nuw York Sorvor 4A - MSW

IRON HORSE ACQUISITION HOLDING LLC

By:

Name:
Title:

IRON HORSE ACQUISITION SUB INC.
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FORT-1 FECR-1

OPERATING PLAN (MINOR)

This operating plan describes the current operations of Flonda East Coast Railway, LLC
("FECR") The current operations of the RaillAmenca Railroads arc described in Appendix A,
which 1s incorporated by reference into this Exhibit 15. Because the lines of FECR and the
RailAmenica Railroads do not connect, and they do not serve any points in common, their
opcrations will not be consolidated, and there not be any significant changes in FECRs patterns

or typces of scrvice, as a result of the proposed transaction.

A. FECR’s Current Opcrations

Overview. FECR provides rail service along a corridor extending between Bowden Yard
1n Jacksonville and Hialeah Yard in Miami In addition to its 351 miles of mainhne track, FECR
owns and operates approximately 268 miles of branch, switching and other secondary track, and
167 miles of yard track FECR serves the Ports of Miami, Port Everglades (Fort Lauderdale) and
Palm Beach. In conjunction with its affiliate. FEC Highway Services, Inc. (“FECHS"), FECR
also offers drayage services throughout the Southeast, via terminals located in Atlanta,
Jacksonville, Fort Pierce, Fort Lauderdalc, and Miami

Interchange Points. FECR interchanges traffic with Norfolk Southern Railway
Company (*NS™) at Jacksonville, with CSX Transportation, Inc (“CSXT") at Jacksonville and
(infrequently) at West Palm Beach and Olcander, and with South Central Flonda Express
(“SCFE") at Fort Piercce. Through its connections with CSXT and NS, FECR offers its
customers interline scrvice to points beyond its service terntory, including Atlanta, New York,
New Jersey and Chicago.

Terminal Facilities. FECR operates mnc principal terminal facilitics along its rail

systcm:
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FORT-1 FECR-1

Jacksonville (Bowden Yard). Bowdcen Yard in Jacksonville is FECR’s primary
interchange point for NS and CSXT Bowden Yard is a complete intermodal facility
with modern lift-on/lift-off equipment for loading and unloading cargo trailers and
containers belween trucks and flatcars.

New Smyrna Beach Ncw Smyma Beach 1s a destination terminal for carload
commoditics such as stonc products, ccment, food products, paper products,
newsprint and building supplies. New Smyrmna is also the location of FECR’s main
locomotive facility, where inspections and engine overhauls are performed.

City Point/Cocoa. Cocoa Beach 1s a major distribution center for aggregate (crushed
stone) shipments destined to central Flonda locations 1t 1s a full service reload and
transload facility for carload customers Other commoditics handled at City
Point/Cocoa include wallboard, lumber, roofing products, steel beam and rebar, river
rock, scrap paper, and other general and bulk commoditics In addition, FECR’s
switching yard at this location handles local train scrvice for the surrounding area.
The facility offcrs a wide range of ancillary services, including storage, boxcar
unloading, and trucking throughout the state of Flonda.

Fort Pierce FECR opcrates an intermodal facility (which was constructed in 2004)
at Fort Pierce. Switching opcrations at Fort Pierce service customers recciving
commoditics such as lumber, wallboard and roofing products. FECR also
interchanges traffic with SCFE at Fort Pierce. (FECR handles certain traffic for the
account of SCFE between Fort Pierce and Jacksonville pursuant to a haulage
arrangement.) Finally, FECR's Fort Picrce facility serves as the distnbution center
for Tropicana juice and pulp carload shipments moving to the Northeast.

West Palm Beach. FECR's terminal facilities at West Palm Beach handle shipments
destined to an aggregale distnbution center in the area. FECR also provides
switching service to the Port of Palm Beach for commoditics such as pulp, paper,
foodstufTs and lumber. FECR occasionally interchanges traffic with CSXT at this
location as well,

Pompano Beach FECR operates a complete reload/transload facility at Pompano
Beach. This facility offers a range of terminal services, including boxcar unioading,
storage and trucking to points through the state of Florida

Fort Lauderdale. FECR offers carload service for various commodities, and serves
Port Everglades, via its Fort Lauderdale terminal facilities. This location offers
intermodal lift-on/lift-ott capabilities, which arc used primarily by steamship lines
calling al the Port. FECR also offers a range of other services, including boxcar
transloading and heavy equipment off-loading, at Fort Lauderdale.

Hialeah Yard FECR'’s Hialcah Yard is located adjacent to Miam1 International
Aarport. This facility otters complete rail and intermodal services, and it 1s one of the
largest auto unloading facilities i the Umited States FECR also operates a rail car
repair facility and a locomotive inspection and repair facility at Hialeah Yard.
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o Medley Rock Yard. FECR commenced operations at Medlcy Rock Yard 1n 2006
Thss facility 1s used to switch aggrcgate traffic that was previously handled at Hialeah
Yard.

In connection with a haulage agreement with NS, FECR also scrves an approximate 100-acre
facility owned by NS at Titusville, which 1s currently used for automobile distribution

Locomotives and Freight Cars. As of December 31, 2006, FECR owned or leased 84
dicsel clectric locomotives, 6,045 freight cars and 1,663 trailers, contaners and chassis for
highway revenue service ' FECR also owns or leases various pieces of rail-mounted and non-
rail-mounted work equipment, as well as numcrous automobiles used 1n maintenance and
transportation operations

Freight Train Operations. On weekdays, FECR operates 11-12 northbound and 10-13
southbound road trains. Northbound train operations generally consist of:

e Seven daily trains carrying a mixture of intermodal units and carload shipments. Two

trains originatc at Fort Lauderdale, four originate at Hialeah Yard and one train

ongnates at Fort Pierce.

¢ Up o five daily “rock trains” that handle aggregate (crushed stonc) from Miami-Dade
County 10 points north.

FECRs southbound train opcrations generally consist of:

e Seven daily trains carrying a mixture of intermodal units and carload shipments,
including onc to Fort Pierce

e Up to four daily “rock trains.”

The typical lengths of FECR road trains are 7,000 - 9,000 fcct for intermodal and mixed freight

trains, and 4,500 -5,000 feet for “‘rock trains.”

' FECR also currently manages approximately 4,050 rail cars from Greenbricr Leasing
Corporation, Bombardier Capital and other entities, with lease lengths gencrally of 3, §, and
10 years.
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Most FECR trains carry some carload freight, because 1t 1s FECR’s practice to fill out 1ts
trains with carload traffic as tonnage and train length limits allow.

Taking nto account delays for meets and passcs, the typical FECR freight train requircs
between 9.5 and 11 hours to travel between Jacksonville and Miami (with an average velocity of
approximatcly 39 MPH) The time required to traverse the southernmost 128 miles of the route
between Miami and Fort Pierce is between 3 and 4 hours (with an average velocity of
approximately 30 MPH)

FECR’s main line 1s a single-track railroad with automatic train control and twenty-four
passing sidings to accommodate the bi-directional movement of trains and work for local
customers The track 1s generally maintained to FRA standards that allow freight trains to
operate at a maxnmum speed of 60 mph.

Schedule/Density of Train Operations. FECR opcrates trains on 1ts lines throughout
the day. However, the density of train operations 1s greatest between 4:00 p.m. and 9:00 a m. the
following morning For example, Table 1 sets forth the typical mamline freight traftic densitics

by time of day along the most heavily used portion of the South Flonda East Coast Cormndor near

Fort Lauderdale
Table 1
Typical Freight Train Volumes By Time of Day
At Fort Lauderdale Airport Interlocking
Time Period Average Typical Train Counts
Road Trains Local Trains Northbound Southbound
per Hour per Hour

Midnight to 6 a.m. 18 - 6 5
6am.to9am 13 0.7 2 2
9am.to4pm. 05 1.0 1 3
4pm.to7 pm. 1.0 0.3 2 |
7 p m. to Midnight 1.0 -- 3 2
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Local Train Service. FECR operatcs a number of local trains to serve online customers.
These local trains operate from FECR's yards at Jacksonville, New Smyrna Beach, West Palm
Beach. Fort Laudcrdale and Hialeah. On a typical weekday, onc local train operates from
Jacksonville (Bowden Yard), one or two local trains operatc out of New Smyrna Beach, onc
local train operates out of the Cocoa area, two local trains operate on the main line and two
operate on the “K" branch at Fort Picrce, one or two local trains operate from FECR's Fort
Lauderdalc terminal, one local train operates from West Palm Beach, and one local train operates
from Hialeah. The primary commoditics shipped by FECR’s online customers include building
matenals, food products and paper. Local trains arc operated based on customer requircments.
FECR services the Port of Palm Beach and Port Everglades six days a week and the Port of
Miami five days a week

Haulage Services. FECR handlcs certain types of traftic for the account of NS between
Jacksonwville and Miami (including Titusville) pursuant to haulage agrecments between the
carners FECR also provides haulage for the account of SCFE between Fort Pierce and
Jacksonville for interchange with CSXT or NS ? FECR handlcs rail cars for SCFE between Fort
Picree and Jacksonwille, Ionda, for interchange with CSXT or NS. SCFE is a short-line railroad
that opcrates 56 mules of branch line owned by FECR cxtending from Fort Picrce to Lake Harbor
pursuant to a trackage rights agrcement. Following consummation of the proposed transaction,
these contractual arrangements will continuc in accordance with their terms.

In late 2001, FECR began oftfering a scrvice, known as the “Hurricane Train,.™ that
extends FECR's commercial reach into the Atlanta region. This service is operated pursuant to

an agreement with NS that allows FECR up to 60 spaces per day on NS trains depending upon

* SCFE operatcs over 56 miles of FECR-owned branch hine that connccts with FECR at Fort
Picrce, pursuant to a trackage rights agrecment that will terminate on January 1, 2025
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space availability. FECR has also forged marketing alliances with connecting carners to offer
daily express intermodal service to South Florida from Atlanta, Chicago, New York/New Jersey,

and Baltimore,

B. Effect of the Proposed Transaction on FECR Operations

Applicants have no plans to alter significantly the current operations of FECR described
above following consummation of the proposed transaction. All of FECR’s lines will continue
1o be operated by FECR, not jointly with RailAmcrica or another railroad After the proposed

transaction 1s consummated, FECR will conduct 1ts operations 1n the same manner as beforc.

C. Impacts on Commuter or Other Passenger Service

The proposed transaction will have no impact on commuter or other passenger services.
No commuter or passenger service is currently operated on FECR's rail lines, which are
dedicated cxclusively to freight service. Morcover, no portion of FECR’s lines will be

downgraded or abandoned as a result of the proposed transaction.

D. Operating Economies Expected As a Result of the Transaction

As described 1n the Application, the proposed transaction will promote the efticiency of
both FECR and RailAmerica, and will enhance their ability to meet the necds of shippers. Under
common ownership, FECR and RaillAmerica will benetit from Fortress® greater purchasing
power 1n acquinng locomotives, rolling stock, track mamtenance cquipment and vehiclcs, rail
and other matenals and supplics, nsurance, and fuel. Moreover, while FECR and the
RailAmenca Railroads scrve differcnt geographic termitonies, the proposed transaction
neverthcless presents opportunities to enhance the efficiency of both FECR and the RailAmenca
Railroads. In 2006, FECRs operatuing ratio was 70.6%, making 1t onc of the most cfficient

railroads in the Umited States. A sigmficant rcason for FECR’s performance is 1ts focus on asset
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utilization and, 1n particular, implementation of opcrating strategies that optimize locomotive
turns, incrcase average train speed, reduce dwell time and producc reliable scheduled train
service. Applicants will seek opportunitics to implement FECR’s “best practices™ on the
RailAmerica Railroads, and will likewise explore the possibility of further improving FECR's

operations by adopting “best practices” currently employed by RailAmenca.

E. Expected Discontinuances or Abandonments

Applicants have no current plans to make significant changes in FECR’s day-to-day
operations, nor do they plan to abandon er discontinue service on any of FECR's lines or to

eliminatc any existing rail facilitics in connection with the proposed transaction.
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CERTIFICATE OF SERVICE

I hereby certify that [ have causcd the foregoing Application by Fortress Investment
Group LLC, et al., for Approval of Acquisition of Control of Florida East Coast Railway, LLC to
be served by first class mail, postage pre-paid, this 22nd day of May 2007, on the persons histed

in 49 CFR § 1180.4(c)(5) as follows:

Secretary of Transportation

Docket Clerk, Office of Chief Counsel
Federal Railroad Administration
Washington, D C. 20590

Federal Trade Commission

600 Pennsylvania Avenue, NNW.,
CRC-240

Washington, D.C. 20580

J Michael Hecmmer

Union Pacific Railroad Company
1400 Douglas Strect, Stop 1580
Omaha, NE 68179

Peter J Shudtz

CSX Corporation

1331 Pennsylvanmia Avenue, N.W., Suite 560
Washington, D.C. 20004

John C Hancock, General Chairman
United Transportation Union

9550 Regency Square Boulevard, Suite 900
Jacksonville, FL 32225

Earl F. Moblcy, General Chairman
International Brothcrhood of Electnical
Workers, Local 871

1004 McCargo Street

Jacksonville, FL 32221

Paul C Thompson, International President
United Transportation Union

14600 Dctroit Avenue

Cleveland, OH 44107-4250

Attorney General of the Umted Statcs
U.S. Department of Justice

950 Pennsylvania Avenue, N.W.
Washington, D.C. 20530-0001

George A. Aspalore

Norfolk Southern Corporation
Three Commercial Place
Norfolk, VA 23510-2191

Theodore K. Kalick

Canadian National Raillway Company
601 Pennsylvana Avenue, N.W,
Washington, D.C 20004

Richard E. Weicher

BNSF

2500 Lou Mcnk Dnive, Third Floor
Fort Worth, TX 76131-0039

James D. Knight, General Chairman
BMWE Sezboard Fedcration

2153 Broadwater Drive
Jacksonville, FL 32225

Freddie N. Simpson, President
Brotherhood of Maintenance of Way
Employes Division, IBT

20300 Civic Center Drive, Suitc 320
Southfield, MI 48076-4169

The Governor, Public Scrvice Commuission and/or Department of Transportation of the States of
Alabama, Arnizona, Arkansas, Califormia, Colorado, Connecticut, Flonda, [llinots, Indiana,

Kansas, Massachusetts, Michigan, Minnesota, Mississipp1, Missouri, Nebraska, New Hampshire,
New York, North Carolina, Ohio, Oklahoma. Orcgon, South Carolina, Texas, Vermont, Virginia,

and Washington

{M\LF

Terence M. Hynes



